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CURRENT EVENTS. 

Tue Arrack on Mr. Cuter Justice Cootey. 
—Elsewhere we print a letter from Prof. 
Rogers, of the University of Michigan, and 
another from Mr. Chaney, reporter of the 
Supreme Court of that State, concerning the 
charge contained in a letter of Adelbert Ham- 
ilton, Esq., of Chicago, in a former issue of 
this journal,! that Mr. Chief Justice Cooley 
had acted, while yet a judge of the Supreme 
Court of Michigan, as permanent arbitrator 
for a railway ‘‘pool.’’ It now appears that 
Mr. Chief Justice Cooley has never acted as 
arbitrator fora railway pool; but that the 
only circumstances which gave color to the 
charge were that he did, while a judge of the 
Supreme Court of Michigan, act as arbitrator 
in three different matters touching East-bound 
freights, at the request of railway companies. 
So far as appears these acts were, in them- 
selves, entirely honorable and innocent; but 
it is to be confessed that they were liable to 
misconstruction by the public, who are justly 


‘ sensitive as to any private connection between 


the judges of their courts and railway corpo- 
rations. We have spoken more at length of 
the matter in another column, and will only 
add that it gives us great pleasure to dispose 
of a false accusation which, unless publicly 
made in a definite from and publicly met and 
refuted, might insidiously have clouded a 
pure and exalted reputation, which is very 
dear to the bar and people of America. 





A New Critic.—We like the spirit of the 
lads who edit the Columbia Jurist. We are glad 
to see them take up the cudgel for their Alma 
Mater, and we can ascribe to the ardor of 
youth the strong expressions which they ap- 
ply to the Cenrrat Law Journat. But we 
cannot exactly understand the meaning of the 
following observations, which we find in that 
publication: ‘‘I hope the Journat does not 
voice the sentiment of the West on this suh- 


1 Ante p 378. 


Vol. 20—No. 21. 





ject; here in the East the feeling is daily 
growing stronger, that we must raise the 
character of the bar by making lawyers really 
what they always have been in the estimation 
of the public: the learned class of the com- 
munity. If Columbia will take one bold step 
toward that end, the work, for New York and 
for the far West, where we send so many 
lawyers, will be half done. Then the gasps 
of prejudiced ignoramuses will not affect us 
and will not prevent the onward movement.”’ 
We do not know whether we voiced the senti- 
ment of the West upon this subject, or not; 
but we voiced our own sentiment when we 
advised Columbia to enhance the value of its 
degree of bachelor of laws by giving it only 
to those who have studied three years. We 
trust that Columbia will make a ‘‘bold step 
to that end,’’ and that she is not so self-sat- 
isfied as to ascribe this piece of advice which 
we tender her to ‘‘the gasps of prejudiced 
ignoramuses.’’ We beg to say that we are 
not opposed to excluding from the law schools 
those who have not good scholastic attain- 
ments. Many law schools sin against society 
by admitting to their classes young men who 
cannot write or speak the English language 
correctly. But while a proper standard of 
qualification for admittance should be rigidly 
maintained, we do say that the proposition to 
confer the degree of bachelor of laws only 
upon those who have previously received the 
degree of bachelor of arts from some col- 
lege, and to give to the other students who 
have passed the same examination in law a 
‘‘certificate’’ merely, is a silly proposition. 
It would make the degree of bachelor of laws 
still more of a farce than it already is. A 
college degree is like’a label upon a bottle. 
The same label may be found upon a bottle 
which is filled with the genuine compound which 
the label imports, upon a bottle which is filled 
with a spurious compound, and upon a bottle 
which is wholly empty. A trademark put 
upon a package of goods by a firm of known 
integrity, is a token to which the public look 
with confidence ; but what confidence would 
the public put in a trademark if they knew 
that the same trademark was used by a thou- 
sand different firms in all parts of the coun- 
try, good, bad and indifferent? We can 
think of but two uses which, in after-college 
life, a college degree will serve: it will give 
to its possessor a consciousness of how little 
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he can know and yet possess it, and it will 
enable him, under certain circumstances, to 
eat a dinner at the University Club of New 
York. 





Tue Practice or Eacu JupGeE WRITING AN 
Oprnton.—The Canada Law Journal repro- 
duces the observations of a correspondent of 
this journal, upon the evil practice of every 
judge who sits on the hearing of a case on 
appeal or error, delivering a separate opin- 
ion, and adds: ‘‘We have before now called 
attention to this evil in this province.’’ Our 
contemporary also quotes some of our ‘‘joc- 
ular remarks’’ on the subject. We confess 
to having treated the matter in a rather light 
vein, because we did not regard it as a prac- 
tical question in the United States. The 
New York Court of Appeals for a long 
time kept up the practice alluded to, but 
that court has recently, we believe, aban- 
doned it. It is, so far as the form in which 
the judgment of the court is given to pro- 
fession is concerned, a great nuisance. But 
the practice has had some value; it has in- 
sured the separate attention of each judge of 
the court to the facts and the law of the 
case. The decisions of the courts which fol- 
low this practice are more satisfactory 
to litigants, because the litigant has ocular 
demonstration of the fact that his case has 
received the separate, if not the united atten- 
tion of the whole court. But where one judge 
writes the opinion of the court, the litigant 
never feels sure that his case has been fairly 
examined and considered by the other judges. 
The primary office of appellate courts is to 
administer justice according to law between 
the suitors before them. A secondary office 
is to draw up their opinions in such a man- 
ner as to serve as useful precedents for the 
decision of future causes, and for the guid- 
ance of the legal profession and the public in 
future instances. The former should not be 
sacrificed to the latter. But if the judges of 
appellate courts are careful and conscientious, 
a system of chamber work may be devised 
and adhered to which will insure the result 
that every opinion of the court - shall 
be the product of the united learning, labor 
and attention of the judges; while at the 
same time a second opinion will never be 





necessary, except in the case of a dissent. 
In order to reach this result, the judges will 
find it necessary to accommodate themselves 
to each others’ views to a very considerable 
degree ; to submit to the cutting out of dicta 
which may be ill-considered, and which may 
furnish future pitfalls; to surrender favorite 
ideas and favorite forms of expression; and 
generally to sink the pride of individual opin- 
ion in a desireto produce in each case an 
opinion which sliall embody, on all points of 
the discussion, the views of all the judges. 





Tue Opinion OF ATTORNEY-GENERAL GaAk- 
LAND.—Attorney-General Garland has recent- 
ly submitted an opinion upon the question of 
the eligibility of Gen. Alexander R. Lawton, 
of Georgia, to the appointment of Minister to 
Russia. It will be remembered that the Sen- 
ate hesitated about confirming the nomination 
of Gen. Lawton on the ground that he had 
been an officer in the Federal army before the 
late civil war, and had afterwards joined the 
insurrection, and that his political disabilities 
had not been removed by Congress, so as to 
make him eligible to office under the United 
States within the meaning of the Fourteenth 
Amendment. The President withdrew the 
nomination from the Senate as soon as he 
learned that the question had been raised in 
that body, and thereafter submitted the ques- 
tion to the Attorney-General for his opinion. 
The opinion which is now submitted may be 
understood from the following statement: 
On the 6th of February, 1867, President 
Johnson issued a proclamation of amnesty 
and pardon to those who had been engaged 
in the late rebellion, and General Lawton 
availed himself of the terms of the proclama- 
tion and secured what no lawyer will doubt 
had the effect of such a full pardon as might 
thereafter have been pleaded in bar of any 
prosecution for treason, in consequence of 
his participation in the civil war. Thereafter 
on the 20th of July, 1868, the Fourteenth 
Amendment to the Constitution went into 
effect, the third section of which is as fol- 
lows: ‘‘No person shall be a senator, or 
representative in Congress, or elector of 
president or vice-president, or hold any 
office, civil or military, under the United 
States, or under any State, who, having pre- 
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viously taken an oath as a member of Con- 
gress, or as an officer of the United States, 
or as a member of any State Legislature, or 
as an executive or judicial officer of any 
State, to support the Constitution of the 
United States, shall have engaged in insur- 
rection or rebellion against the same, or given 
aid or comfort to the enemies thereof; but 
Congress may, by a vote of two-thirds of each 
house, remove such disability.’’ The ques- 
tion then was whether this provision operated 
as a disability upon those within its terms, 
irrespective of whether they had previously 
received a pardon from the president. The 
attorney-general holds that it does not. 
His opinion will not be regarded by the 
profession as conclusive ; but the question in- 
volves so much party feeling, that the opin- 
ions even of lawyers upon it are likely to be 
shaped by this political bias. It is perhaps 
to be regretted that the question was sprung 
in the Senate in the case of General Lawton, 
and much sympathy will be felt for him by 
those who know him personally, without ref- 
erence to their party affiliations. He is a 
high minded and honorable gentleman, and 
would represent us most worthily at the court 
of the Czar. The Senate might have taken 
the convenient view, by analogy to the doc- 


* trine of rights acquired by prescription, that 


after the lapse of twenty years since the ces- 
sation of hostilities, the removal of any polit- 
ical disability which he might have incurred 
in consequence of his participation in that 
struggle, might be presumed. 








NOTES OF RECENT DECISIONS. 





WareHOUsEMAN Cannot Marntarn a BILt 
oF INTERPLEADER WHERE A THIRD PERSON 
Disputes His Baitor’s TITLE TO THE Goons. 
—In Bartlett v. The Sultan of Turkey, in the 
Circuit Court of the United States for the 
Southern District of New York, it is held by 
Wallace, J., that a warehouseman, whose lien 
for storage is not disputed, cannot maintain a 
bill of interpleader in equity to protect him- 
self against the claim of his bailor and that 
of a third person, who asserts, as against the 


123 Fed. Rep. 257. 





bailor, an adverse title to the goods stored 
with him, but must defend himself at law as 
best he can. The learned judge says: ‘‘The 
bill is a pure bill of interpleader, and 
presents the common case of a bailee who 
seeks to protect himself against the claim 
of his bailor and that of a third person who 
asserts an adverse title to the bailor. The 
authorities are decisive against his right to 
maintain an interpleader. It is sufficient to 
refer to Crawshay v. Thornton.? The hard- 
ship of the case has frequently been adverted 
to by the authorities; and in England a rem- 
edy has been given by statute.* As is said 
by Judge Story: ‘‘The party holding the 
property must defend himself as well as he 
can at law, and he is not entitled to the as- 
sistance of a court of equity, for that would 
be to assume the right to try merely legal 
titles upon a controversy between different 
parties, where there is no privity of contract 
between them and the third person who calls 
for an interpleader.’’* 





Jupic1aL Notice—Nortice oF THE Country 
WITHIN WHICH A PARTICULAR PERSON WAS 
Notary Pusiic. — The Supreme Court of 
Iowa, as we understand a recent “decision 
rendered by it,° hold that where an affidavit 
shows in its caption the name of a particular 
county, and the jurat is subscribed by the 
name of a person with the simple addition of 
‘notary public,’’ without stating for what 
county he is notary public, they may take 
judicial notice of the county for which the 
particular person was a notary public. Ad- 
ams, J., in giving the opinion of the court 
says:—‘‘It may be conceded that Steadman 
[the notary] could not perform an act as no- 
tary public, exceptin the county for which 
he was appointed ; and that a court, in order 
to receive the affidavit as evidence, unaided 
by extrinsic evidence, would be obliged to 
take judicial notice, not only of the fact that 
Steadman is a notary public, but a notary 
public for Woodbury county, Iowa. It is to 


22 Mylne & C.1; Marvin v. Ellwood, 11 Paige, 365; 
First Nat. Bank v. Bininger, 26 N. J. Eq. 345. 

8 Common Law Proc. Act 1860, § 12. See Attenbor- 
ough v. St. Katherine’s Dock Co., L. R. 8 C. P. Div. 
878, 877; Id. 450. 

4 Story Eq. Jur. § 820. 

5 Stoddard v. Sloan, 22 N. W. Rep. 924. 
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be observed that his seal was attached to the 
jurat. What precisely his seal was, is not 
shown ; but we may assume, in support of the 
ruling below, that.it was the proper seal as 
prescribed by statute fora notary public of 
Iowa. It is well settled that courts take no- 
tice of the seals of notaries public.® Stead- 
man’s seal, if it was what we may assume it 
was, purported to show that he was a notary 
public of Iowa, and we may, we think, take 
notice that he was such in fact. Can we go 
further and take notice that he was a notary 
public for Woodbury country? It appears to 
us that we can. His appointment for a par- 
ticular country was necessarily involved in 
the appointment itself. The same public re- 
cord which shows his appointment must 
show for what country he was appointed. 
It is probably true that we would not take 
notice of any act of Steadman’s that did not 
purport to be done by him in his official ca- 
pacity. Now, the objection urged, as we un- 
derstand, is that the act in question does not 
properly purport to be an official act; for, 
while Steadman subscribed himself as notary 
public, his true office, if he was competent to 
administer the oath, as claimed, was that of 
notary public for Woodbury country. So it 
is said that he did not, in a proper sense, at- 
tach his official designation. But to hold the 
doctrine contended for would be to make a 
very technical ruling, and we are unwilling to 
go that far, and especially as the effect might 
be to upset a great many and very important 
interests. In saying this, we do not forget 
that this court held, in Willard v. Cramer,’ 
that a notary’s certificate of acknowledgment 
was insuflicient where the county for which 
the notary was appointed was not appended 
in connection with the words ‘‘notary public ;”’ 
the ruling being that the name of the county 
was part of his official style or title. The 
ruling was based upon section 2227 of the 
Revision, identical with section 1958 of the 
Code. That section provides that the certi- 
ficate shall show the title of the person before 
whom the acknowledgment is taken. It may 


be conceded that a notary’s full title is not’ 


expressed by the words ‘‘notary public.’’ 
The statute, the court thought, called for an 


6 Yeaton v. Fry, 5 Cranch, 535; Chanoine v. Fowler, 
3 Wend. 173; Porter v. Judson, 1 Gray, 175. 
7 36 Iowa, 22. 





expression of the full title. But there is no 
such provision of statute in reference toa 
jurat. We think that the inference is that it 
was not deemed necessary. It appears to us, 
therefore, that the plaintiff’s objection cannot 
be sustained.’’ 





PRINCIPAL AND SuRETY—Dvty or CREDITOR 
TO InrormM Surety OF ConpITION OF Princi- 
PAL Desror.—lIn a recent case * the Supreme 
Court of Iowa felt called upon to lay down 
what it conceived to be the true rule as to the 
duty of a creditor, who is about to accept 
personal security for a debt due him, to in- 
form the surety of facts within his knowledge 
which would have the effect to increase the 
risks of the undertaking of the surety: ‘‘The 
contract of suretyship,’’ said Reed, J., as a 
general rule, is for the benefit of the creditor, 
while the surety derives no advantage from 
it. Hence the law imposes upon the creditor 
the duty of dealing with the surety at every 
step of the transaction with the utmost good 
faith. If the surety applies to him, before 
entering into the contract, for information 
touching any matter materially affecting the 
risk of the undertaking, he is bound, if he as- 
sumes to answer the inquiry at all, to give full 
information as to every fact within his knowl- 
edge; and he can do nothing to deceive or 
mislead the surety without vitiating the agree- 
ment. And whether he is bound, before ac- 
cepting the undertaking of the surety, and 
without being applied to by him for informa- 
tion on the subject, to inform him of facts 
within his knowledge which increase the risks 
of the undertaking, depends on the circum- 
stances of the case. If there is nothing in 
the circumstances to indicate that the surety 
is being misled or deceived, or that he is en- 
tering into the contract in ignorance of facts 
materially affecting its risks, the creditor is 
not bound to seek him out, or, without being 
applied to, communicate to him information 
as to the facts within his knowledge. But in 
such case he may assume that the surety has 
obtained’ information for his guidance from 
other sources, or that he has chosen to assume 
the risks of the undertaking, whatever they 
may be. But if he knows, or has good 


8 Bank of Monroe v. Anderson, 22 N. W. Rep. 929. 
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grounds for believing, that the surety is being 
deceived or misled, or that he was induced to 
enter into the contract in ignorance of facts 
materially increasing the risks, of which he 
has knowledge, and he has an opportunity, 
before accepting his undertaking, to inform 
him of such facts, good faith and fair dealing 
demand that he should make such disclosure 
to him; and if he accepts the contract with- 
ont doing so, the surety may afterwards avoid 
n>? 


8 The court deduces this view of the law from the 
following authorities: Pidcock vy. Bishop, 3 Barn. & C. 
605; Owen vy. Homan, 4 H. L. Cas. 997; Railton v. 
Mathews, 10 Clark & F. 934; Hamilton vy. Watson, 12 
Clark & F. 109; Franklin Bank v. Cooper, 39 Me. 542; 
Same vy. Stevens, Id. 532; Graves v. Lebanon Bank, 10 
Bush, (Ky.) 30; Stone v. Compton, 5 Bing. (N. C.) 142; 
Booth v. Storrs, 75 Ill. 488; Ham vy. Greve, 34 Ind. 18. 








THE EFFECT OF TAKING SECURITY 
UPON A LIEN. 





While a vendor of property remains in pos- 
session, he is, generally speaking, entitled to 
alien for the unpaid purchase money. This 
lien may be waived expressly, or by implica- 
tion when the terms of sale are inconsistent 
with an intention to retain possession of the 
property until payment. It may also be lost 
by actually parting with the possession of the 
goods before payment.! 

We propose to consider in this paper, some 
of the acts by which a vendor will be held to 
have waived his lien. 

When goods are sold on credit the vendor’s 
lien will be regarded as waived by implica- 
tion, as any contrary intention would be man- 
ifestly inconsistent with the terms of such a 
sale.? This is however, but a presumption 
and is defeated by an express agreement or 
an established usage of trade.’ The lien is 
also waived by taking additional or collateral 
security, such as a note or bill payable in the 
future, even though no third person is bound 
thereby.‘ Of the effect of taking such secur- 
ity, Lord Westbury says: ‘‘Lien is not the re- 
sult of an express contract ; it is given by impli- 


1 Benj. on Sales, 598; Daniels on Neg. Inst., § 1279. 

2 Spartali v. Benecke, 10 C. B. 212. 

8 Field v. Lelean, 6. H. & N. 617. 

4Chambers v. Davidson, L. R. 1 P. C. App. 296; 
Barrett v. Goddard, 3 Mason, 107; Bunney v. Poyntz, 
4B. & Ad. 568. 





cation of law. If, therefore, a mercantile 
transaction which might involve a lien is 
created by written contract, and security giv- 
en for the result of the dealings, in that rela- 
tion, the express stipulation and agreement 
of the parties for security excludes lien and 
limits their rights to the of extent the express 
contract that they have made.’’ 

But the acceptance of a note or bill is not 
such an immediate and unqualified waiver as 
to prevent the vendor from holding the goods 
or stopping them while in transit upon being 
informed of the insolvency of the vendee.® 
Nor is the return or dishonor of the note a 
necessary preliminary to the exercise of the 
right of stoppage in transitu.® 

Accepting a promissory note payable on 
demand is not payment and does not divest 
the lien. The taking of a note is in no case 
the payment of a debt unless there is a special 
agreement to that effect. The present is a 
strong and clear case for the application of 
that doctrine and distinct proof that the party 
taking the note intended thereby to part with 
his lien upon the property would be required.’ 

It may be regarded as settled that the ac- 
ceptance of a note or bill upon which no third 
person is surety, is not a relinquishment of 
the vendor’s lien.* ‘‘That the note was dis- 
counted,’’said the Lord Chancellor,**‘amounts 
to nothing. It was incidental to the nature of 
the security and did not vary what was in its 
substance evidence of the{intention_to pay in 
four month.”’ , 

A bill of exchange is not security, but 
merely a mode of payment.’ Accepting a 
certificate of deposit which is not paid owing 
to insolvency is not a waiver of the lien.” 
Nor is it waived by the substitution of a third 
person for the vendee or payee of a note 


5 Newhall v. Vorgas, 1 Shepley, 98; Donath v. Brom- 
head, 7 Barr, 301. 

6 Mays v. Nonille, 14 Pa. St. 48. 

7 Clark v. Draper, 19 N. H. 419. Hutchins vy. Olcott, 
4 Vt. 549, is cited as holding a contrary rule, but it 
merely holds that accepting a promissory note payable 
on demand as payment, with the intention of relying 
on the personal security of the maker of the note, 
amounts to a waiver of the lien. 

8 Magruder v. Peters, 11 Gill. & J. 217; Tompkins v. 
Mitchell, 2 Rand. 428; Bayley v. Greenlief, 7 Wheat. 
46; Ex parte Loring, 2 Rose, 79; Hughes v. Kearney, 
1 Sho. & L. 135; Hall v. Mobile, etc. R. Co., 58 Ala. 10. 

® Ex parte Loring, 2 Rose, 79. 

10 Grant v. Mills, 2 Ves. & B. 306, per Lord Redsdale 

1 Miuns vy. Macon, etc. R. Co., Kelly, 333. 
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given for the purchase money.” Nor by the 
subsequent execution of a new note for the 
orignal one with accrued interest ; * or by ac- 
cepting a check drawn on a bank but never 
presented or paid. The surrender of a 
bond and acceptance of an order which is 
afterwards refused acceptance is not a waiver 
of the lien, nor is the vendor bound to wait 
until the order comes due before proceeding 
to enforce his lien.“ No instrument involv- 
ing merely the vendee’s responsibility will op- 
erate as a relinquishment of the lien.” 

In reference to whether a bond for the 
purchase money waives the vendor’s lien, 
Chancellor Kent said: ‘‘In several cases it is 
held that taking a bond from the vendee for 
the purchase money, or the unpaid part of it, 
affected the vendor’s equity, as being evidence 
that it was waived, but the weight of author- 
ity and better opinion is, that taking a bond, 
note or covenants from the vendee for the 
payment of the money, is not of itself an act 
of waiver of the lien, for such instruments are 
the only ordinary evidence of the debt. 
Taking a note, billor bond, with distinct se- 
curity, or taking distinct security by itself, 
either in the shape of real or personal prop- 
erty from the vendee, or taking the responsi- 
bility of a third person, is evidence that the 
seller did not repose upon the lien, but upon 
independent security, and it discharges the 
lien.” ’’ 

In some cases it has been held that the 
transfer of the vendee’s notes given for the 
purchase money of land, does not, in the ab- 
sence of an express agreement, carry with it 
the lien.’ But the better opinion is that the 
lien passes to the transferee, unless the pay- 
ment be guaranteed or the endorsement be 
without recourse.” In Kansas the vendor’s 


12 Pinkham v. Collard, 18 Tex. 337; Ellis v. Single- 
tard, 45 Tex. 308; Irwin v. Gardner, 50 Tex. 48. 

18 Irwin v. Gardner, 50 Tex. 48. 

44 Honore v. Blakewell, B. Mon. 67. 

15 Kinsey v. Williams, 3 Gratt. 265. 

16 Honore v. Blakewell, B. Mon. 67. 

17 Commentaries, vol. 4, p. 58; White v. Casanove, 1 
Har. & J. 106; Cox v. Fenwick, 3 Bibb. 183; Young v. 
Wood, 11 B. Mon. 23; Lagow v. Badollet, 1 Blachf.416; 
Cole v. Withers, 33 Gratt. 193; Yaney v. Mauck, 15 
Gratt. 300; Knisely v. Williams, 3 Gratt. 253; Story’s 
Eq. Jur. § 1226. G@ontra, Fawell v. Heelis, 2 Amb. 724; 
Winter v. Anson, 1 Sim. & S. 434. 

18 Pillow v. Helm, 7 Baxter, 545; Green v. De Moss, 
10 Hump. 374. 

19Schnebel v. Ragan, 7 Gill. & J. 120; Woods v. 
Bailey, 3 Fla. 41; Stevens v. Chadwick, 10 Kas. 406; 





lien was to operate as an equitable mortgage, 
and where a note was given and endorsed, 
Brewer J. said: * ‘‘The lien which the vendor 
has, is something more than a bare right, a 
personal privilege. It is an interest created. 
by the contract of the parties, and is as fixed, 
complete, and absolute, as the interest of a 
mortgage. It is more, for the mortgagee has 
no estate inthe land under the decisions of 
this court, while the vendor, in a bond to con- 
vey, holds the legal title. It is a general 
rule that the incident follows the principal ; 
the transfer of a debt carries with it the se- 
curity. He transfers the debt which is se- 
cured. Why may not the indorsee, the holder 
of the debt, avail himself of the security? in 
the case of a mortgage the rule is settled. 
What is this but an equitable mortgage?’” 
Upon the question, whether, by taking secur- 
ity the vendor waives, absolutely, his right. 
of lien, the English authorities are very vague. 
In the leading modern case Lord Chancellor 
Eldon, after, reviewing the cases down to that 
time, came to the following very unsatisfac- 
tory conclusion. ‘‘From all these authorities 
the inference is: First, that, generally speak- 
ing, there is such a lien: Secondly, that in 
those general cases in which there would be 
the lien as between vendor and vendee, the 
vendor will have the lien against a third per 
son who had notice that the money was not 
paid. These two points seem to be clearly 
settled. The modern authorities upon this 
point have brought it to this inconvenient 
state, that the question is not a dry question 
upon the fact whether asecurity was taken, 
but it depends upon the circumstances of each 
case whether the court is to infer that the lien 
was intended tobe reserved, or that credit 
was given, and exclusively given to the per- 
son from whom the other security was taken.’” 
In this country a more sensible view seems 
to have prevailed and the weight of authority 
is in favor of what the learned chancellor 
acknowledged to be correct in principal, but 
regretted was not law. ‘‘There isa pretty 
strong if not decisive current of authorities,’” 
said Mr. Justice Story, ‘‘to lead us to the 
conclusion that merely taking the bond, note, 
or covenant of the vendee himself for the 


Sloan v. Campbell, 71 Mo. 384; Hall v. Mobile, etc. R. 
Co., 58 Ala. 10; Edwards v. Bohannon, 2 Dana, 98; 
Buchanan v. Kimes, 58 Tenn. 275. 

2 Stevens v. Chadwich, 10 Kas. 406. 
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purchase money will not repel the lien for it 
may be taken to countervail the receipt of 
the payment usually endorsed on the con- 
veyance. But where a distinct and indepen- 


‘dant security is taken either of property or 


of the responsibility of third parties, it cer- 
tainly admits of a very different construction. 
‘Then the rule may properly apply that ez- 
pressum facit cesare tacitum; and where the 
party has carved out his own security the law 
will not create another inhisaid. * * * * 
I do not find a single case in which it has 
been held, if the vendor takes a personal col- 
lateral security binding others as well as the 
vendee, as for instance a bond or note with a 
‘surety, or an indorser, or a collateral secur- 
‘ity by way of pledge, that under such cir- 
cumstances, a lien exists on the land itself.’’ #4 
In the same case on appeal,” Chief Justice 
Marshall said: ‘‘The notes, too, for which the 
vendor stipulated, are to be endorsed by per- 
sons approved by themselves. This is a col- 
lateral security on which they relied and which 
discharges any implied lien on the land itself 
for the parchase money.’’ * 

It has been held that, taking such security 
was but prima facie evidence of waiver and 
not conclusive. ‘‘At all events,’’ said Mr. 
Justice Story,” it is prima facie evidence of 
* waiver and the onus is on the vendor to prove 
by the most cogent and irresistible circum- 
stances that it ought not to have that effect.’’ 


This conclusion, as inthe conclusion arrived’ 


at by Lord Eldon, completely unsettles the 
whole question, making it depend upon inten- 
‘tion as drawn from circumstances. 

By the Roman law, from which tke doctrine 
was imported into the equity jurisprudence of 
England, taking security for the payment of 
ithe purchase money was a positive waiver of 
the lien, and such was the tenor of the earliest 
decisions. To this simple and convenient rule 
the courts of this country appear to be return- 
ing. ‘‘We are relieved, however, in this 
country at the present day from combating the 
English authorities on this point, as the whole 
doctrine has been frequently discussed and 
very learnedly examined, both upon princi- 
ple and authority, in our own courts. And 


21 Gillman vy. Brown, 1 Mason, 192. 

2 4 Wheat., 445. 

233 See Wood v. Bailey, 3 Fla. 41; Boon v. Murphy, 6 
Blackf. 272; Burke v. Gray, 6 How. ( Miss.) 527. 
24 Gilman v. Brown, 1 Mason, 212. 





I think that I am fully justified in saying that 
the English rule has not been followed, and 
that the rule that the English judges have 
claimed to be the better one, and have re- 
gretted that their courts have not adopted, 
has so generally obtained in this country that 
in accepting it in Minnesota we are not only 
sustaining our own convictions upon the point, 
but conform to the general current and 
weight of authority. * * * * The rule 
upon this point, then, that we shall adopt, is, 
that whenever the vendee shall take any se- 
curity for the purchase money upon the land 
sold or upon any other land, or by pledge of 
chattles, or by the absolute or unconditional 
obligation of a third person, or any other se- 
curity than the personal obligation of the 
vendee, such fact shall be deemed conclusive 
of his intention to abandon his equitable lien, 
unless he retains it by express agreement.’’ 
Asa general rule, mechanic’s liens are not 
waived by accepting a bill of exchange or ne- 
gotiable promissory note for the amount of 
the debt secured by the lien.” So long as such 
note or bill remains in the hands of the orig- 
inal holder it will be regarded as a mere ad- 
justment of the amount due, and asa writ- 
ten, instead of a verbal promise.” 
Cuartes Burke ELwort. 
Minneapolis, Minn. 


% Daughaday v. Paine, 6 Minn. 443; Selby v. Stanley, 
4 Minn. 34; Fish v. Howard, 1 Paige, 20. 

2% Sweet v. James, 2 R. I. 270; Cable v. Gale, 7 
Blackf. 218; Steamboat Charlotte v. Hammond, 9 Mo. 
58; Mix v. Ely, 2 Iowa, 508; Milwain vy. Sanford, 3 
Minn. 147; Jones v. Hurst, 67 Mo. 568. 

27 Milwain v. Sanford, 3 Minn. 147. 








CONTRACTS OF CORPORATIONS—RATIFI- 
CATION. 





LOUISVILLE, ETC. R. CO. v. McVAY.* 





Supreme Court of Indiana, November Term, 1884. 


1. RAILROAD COMPANIES. — Board of Directors.— 
In a strictly legal sense, the board of directors of a 
railroad corporation are the agents and representatives 
of the corporation. In a practical sense, the board of 
directors becomes the corporation itself, so far, at 
least, as its relations to the public are concerned. 


2. . Authority of Agents, Officers and Em- 
ployees.—W hatever authority agents, officers and em- 
ployees have, they derive from the board of directors, 





*S. c., 98 Ind. 391 (adv. sheets). 
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or governing power, unless conferred by the charter of 
the corporation. 


3. . Authority to Contract.—Before the cor- 
poration will be bound by the contracts of such agents, 
officers or employees, unless authority is conferred by 
the charter, it must be shown that authority to so con- 
tract has been given by the board of directors, or gov- 
erning body, either expressly, impliedly, or by ratifica- 
tion. 


4, . When Corporation bound by Contracts 
of Agents.—The corporation will be bound by the con- 
tracts of its agents, officers and employees within the 
line and scope of the agency, office or employment. 


5. . Evidence—Presumption. — The duties of 
such agents, officers and employees must in general be 
shown. When shown, the authority to contract within 
the line of such agency, office or employment will be 
presumed. 


6. . Contract of Road-Master for Services to 
Person Injured by Road—Judicial Knowledge—Pre- 
sumption.— Courts cannot judicially know, or pre- 
sume, without further proof of the duties and powers 
of a “road-master” than what the term indicates, that 
such an employee has authority to bind the corpora- 
tion by a contract witha third party for nursing a 
person injured upon the line of the railway. 

















7. . Contract without Authority — Ratifica- 
tion.—A contract by an agent, ete., without authority, 
may be ratified by the corporation, so as to become 
binding upon it. 


8. . Contract for Servicesto Person Injured— 
General Manager — Presumption.— The courts will 
presume from the ordinary meaning of the term “gen- 
eral manager,” that such an officer has the general di- 
rection and control of the affairs of the corporation, 
and authority to bind it by contracts for nursing, ete., 
of persons injured on the line of the railway. 


9. . Ratification of Contract.—The general 
manager having authority to thus contract, the corpo- 
ration will be held liable by his ratification of such a 
contract made by the road-master. 








From the Floyd Circuit Court. 

A. Dowling, for appellant; J. V. Kelso, for:ap- 
pellee. 

Zouuars, C. J., delivered the opinion of the 
court: 

The only question in this case is, as to the suffi- 
ciency of the evidence to sustain the finding and 
judgment of the court below against the appel- 
lant. The substance of the evidence is as fol- 
lows: In 1882, one John Barnett was badly in- 
jured and mangled at a tunnel on the line of ap- 
pellant’s railway. He was removed to a hotel and 
appellee was employed by a Mr. Seemans, one of 
appellant’s road-masters, to nurse and care for 
him. In pursuance of that employment, appellee 
performed the service for some eighty days. Af- 
ter he had been thus employed for some seventy 
days, he was authoritatively notified that the road- 
master had ordered his wages reduced to $1.50 
per day. A few days subsequent he was notified 
that the road-master had ordered his discharge, 
and that the discharge would bring the pay for 
the services rendered. After he had rendered 





about sixty days of service under the employment, 
he presented his bill to Mr. Snyder, the general 
manager of the company, who after having asked 
who employed him. said that he would inquire 
about the matter, and see Mr. Seemans, the road- 
master. Subsequent to this, Mr. Seemans asked 
appellee to reduce his bill to $1.50 per day, and 
promised that if he did so he, Seemans, would 
make it all right. At about the time appellee 
was employed, the same road-masser employed a 
physician, who attended the wounded man during 
the time appellee acted as nurse, and was paid for 
such attendance by appellant, the railway com- 
pany. Another nurse whom the physician em- 
ployed, through appellec, and whose time appellee 
kept and reported to the company, was paid at the 
general office of the company in Louisville. Ap- 
pellee got medicines for the wounded, man from 
the druggist, who was paid for the same by the 
company. After the services were rendered by 
appellee, his attorney wrote to the general man- 
ager of appellant and received the following an- 
swer: 
‘*LOUISVILLE, Ky., Jan. 5th, 1883. 

“J. V. Kelso, Esq., New Albany: 

*“DEARSIR: Your yesterday’s favor, with enclos- 
ure, at hand. Mr. Peter McVay, I think, was em- 
ployed as nurse at the rate of $1.25 per day, and at 
this rate [am willing to pay him for serviees actually 
rendered up to the time that he was relieved by 
by our road-master; am willing to pay him no 
more. If Mr. McVay wishes to bring suit, I have 
no means of preventing him from so doing. The 
endorsement of C. N. Nutt, as attending surgeon, 
I don’t think adds to the strength of the bill, as 
Mr. Nutt was not employed by this company. 

‘Yours, truly, Wo. SNYDER, 
General Manager.”’ 


It will be observed that there is no evidence 
here of any authority on the part of the road- 
master to make the contract for the nursing. If 
such authority may not be inferred from the title 
‘“‘road-master’’ there is nothing to show that he 
had authority to bind the corporation. Ina strictly 
legal sense, the board of directors of a railway 
company are the agents and representatives of 
the corporation. In a practical sense, the board 
of directors become the corporation itself, so far 
at least as its relations to the public are con- 
cerned. Pierce Railroad, pp. 24 and 32, and cases 
cited; Ang. & A. Corp., secs. 239, 280, 299; Co- 
lumbus, etc., R. W. Co. v. Arnold, 31 Ind. 174. 

Whatever authority any agents, officers or em- 
ployees may have, they must have derived from 
the board of directors, or governing body, unless 
conferred by the charter of the corporation. Be- 
fore the corporation will be bound by the con- 
tracts of such agents, officers or employees, unless 
authority is conferred by the charter, it must be 
shown that authority to so cuntract has been given 
by the board of directors or governing body,either- 
expressly, impliedly or by ratification. Section 
3897, Rev. Stat. 1881; Brooklyn Gravel Road Co. 
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v. Slaughter, 33 Ind. 185; Pierce Railroad, p. 34, 
and cases cited; Adriance v. Roome, 52 Barb. 399. 

It is well settled that the corporation will be 
bound by the acts and omissions of its agents, 
officers and employees within the line and scope 
of the agency, office or employment, and that 
when such acts or omissions are shown to have 
been within the line and scope of the agency, of- 
fice or employment, no further evidence of au- 
thority will be required to bind the corporation. 
Such authority, in such vases, will be presumed 
from the nature of the duties imposed upon the 
agent, officer or employee. But, in order that 
this presumption may be indulged, it must, in 
some way, be known what these duties are. 
Pittsburgh, etc., R. W. Co. v. Ruby, 38 Ind. 294 
(10 Am. R. 111); Ohio, etc., R. W. Co. v. Col- 
larn, 73 Ind. 261 (38 Am. R. 134); Lafayette, etc., 
R. Co. v. Ehman, 30 Ind. 83; Williams v. Cam- 
muck, 27 Miss. 209; Pierce Railroad, 277. 

Whether or not the courts may, in any case, 
presume authority on the part of these several 
subordinates to bind the corporation in the man- 
ner they may have undertaken to do, or take ju- 
dicial notice of the authority from the title given 
to the agent, officer or employee, we shall have 
occasion to determine hereafter. 

It is very clear, upon authority and reason, that 
there is nothing in the ordinary meaning of the 
term ‘‘road-master”’ from which the courts may 
know, or presume, that such employee has au- 
thority to bind the company for attendance and 
nursing of a person injured upon the line of the 
railroad, whether such person, when injured, be 
an employee, passenger, or a person sustaining no 
relation to the corporation. And could the courts 
judicially know that the road-master is a person 
having charge of the repairs of the road, still 
they could not judicially know, or presume from 
this, that he has authority to bind the corporation 
for the nursing of persons injured upon the road, 
whether by trains or otherwise. City of Lafay- 
ette v. James, 92 Ind. 240 (47 Am. R. 140). 

The case of Tucker vy. St. Louis, ete., R. W. 
Co., 54 Mo. 177, was an action by a physician 
against the company to recover for surgical and 
medical treatment of a brakeman injured while on 
duty. He was employed by the section agent and 
the conductor of the train. It was held that he 
could not recover. Afterstating that there was no 
evidence that they had any authority to employ 
the physician on the corporation’s account, the 
court said: ‘‘It isonly shown that they were agents 
of defendant in conducting its railroad business, 
which of itself could certainly give them no au- 
thority to employ physicians, for the defendant, 
to attend to, and treat, persons accidentally in- 
jured on the road.” 

The case of Brown v. Missouri, etc., R. W. Co., 
67 Mo. 122, was an action for drugs to a woman, 
who had been hurt by one of the company’s 
trains. They were furnished upon orders given 
by a division superintendent. 'The court said: *‘No 
proof was offered as to the duties of such officer, 





and the courts cannot take judicial notice of 
them.”? For want of such proof, the judgment 
was reversed. 

In the case of Mayberry v. Chicago, etc., R. 
Co., 75 Mo. 492, it was held that the fact thata 
physician in the service of a railroad company is 
authorized to buy medicines on the credit of the 
company, does not imply a power to bind the 
company by a contract for board, lodging, at- 
tendance and nursing of a brakeman injured on 
one of the company’s trains. 

In the case of Rankin v. New England, etc., 
Silver Mining Co., 4 Nev. 78, it was held that ‘*No 
one can be held upon a contract executed by 
another as agent, until it is satisfactorily shown 
that he possessed the authority to act for the prin- 
cipal in that particular character of transaction,” 
and hence, that the full power of a foreman to 
employ workmen for the construction of a mill, 
and pay them for their services, does not include 
or imply the power to purchase lumber, or enter 
the contracts respecting it. 

The case of Marquette, etc., R. Co. v. Taft, 28 
Mich. 289, was an action by a surgeon against the 
company for services rendered an employee who 
was injured while on duty. He was employed by 
the superintendent and the yard-master who had 
charge of the business and men in the yard, where 
the employee was engaged when injured, and who 
had the right to employ men for all purposes they 
were required for in the yard, and to discharge 
them. While the court divided as to the authori- 
ty of the superintendent, the judges all agreed 
that under the evidence, the yard-master had no 
authority to bind the company by the employment 
of the surgeon. The court said: ‘‘There is cer- 
tainly nothing in the evidence respecting the bus- 
iness required of Theil (yard-master), or in his 
position in the company’s service, which suggests 
his possession of authority to bind by contracts 
for professional services. He was a mere yard- 
master, charged with local and very circum- 
scribed duties, and those duties do not appear to 
have had any connection with the employment of 
professional assistance for the ¢ompany.”’ Two 
of the judges held that without proof of authority 
on the part of the superintendent, other than that 
furnished by his title simply, the company was 
not bound by his employment of the surgeon. 

The case of Cox v. Midland, ete., R. W.Co., 3 
Exch. 268, cited in Wood on Master and Servant, 
at page 506, § 262, was an action by a physician 
against the company to recover for attendance 
upon a person injured by the company’s em- 
ployees. The physician was employed by a sta- 
tion master, who acted as the chief officer of the 
passenger and other departments. It was held 
that the company was not liable. PARKE, B., de- 
livering the opinion of the court, after giving sev- 
eral illustrations to show that the company was 
not liable, said: ‘“‘The employment of an agent 
for a particular purpose, gives only the authority 
necessary for that agency under ordinary circum- 
stances.” 
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In the case of Atlantic, etc., R. Co. v. Reisner, 
18 Kan. 458, it was said: ‘The authorities cited 
sustain the proposition that a station agent of a 
railroad company is not authorized, by virtue of 
his position as such agent, to employ a hotel- 
keeper, at the expense of the company, to attend 
to one of its brakemen, injured while working for 
the company, nor to furnish such employees with 
board and lodging while disabled.’’ The same 
doctrine is fully recognized in the following cases: 
Toledo, etc., R. W. Co. v. Rodrigues, 47 Ill. 188; 
Toledo, etc., R. W. Co. v. Prince,50 Ill. 26; Cairo, 
etc., R. Co. v. Mahoney, 82 Ill. 73; Pac. R. Co. v. 
Thomas, 19 Kan. 255; Atchison, ete. R. Co. v. 
Reecher, 24 Kan. 228; s.c., 1 Am. & E. R. R. 
Cas. 343. See, also, 1 Rorer Railroads, p. 666. 

Many more cases to the same effect might be 
cited. We know of no authority to the contrary, 
and think none can be found that would hold the 
company liable upon the contract alone, of the 
road-master, under the circumstances of this case. 
As there is nothing before us to show that the con- 
tract made with appellee by the road-master was 
within the line of his employment, or that he had 
authority to represent or bind the corporation by 
such a contract, we must hold that the corporation 
is not bound by it, unless it was recognized and 
ratified by the corporation. That a contract which 
an agent has no authority to make may be ratified 
by the corporation, so as to become binding upon 
it, is well settled by the authorities. If the gene- 
ral manager in this instance had authority 
to represent and bind the corporation by such con- 
tracts he had authority to ratify the contract made 
by the road-master. If he had such authority, 
the evidence here is ample to show that the 
contract by the road-master was ratified, and 
thus became obligatory upon the _ corpora- 
tion. Here we meet the most important and 
difficult question in the case. There is evi- 
dence sufficient to show that Mr. Snyder was the 
general manager of appellant, the railway compa- 
ny; but direct evidence that, as general manager, 
he had authority to bind the company by such a 
contract, is wanting. The fact that the druggist, 
physician, and one of the nurses were paid by the 
company, is some evidence of his authority as to 
thecontracts with them, but it is hardly sufficient, 
of itself, upon which to base a recovery in. favor 
of appellee. As there is no direct evidence of 
such authority having been delegated to the gen- 
eral manager by the corporation, so there is no 
direct evidence as to what his duties as general 
manager were, from which his authority might be 
inferred. Can we presume, from the title ‘“‘gen- 
eral manager,”’ that the duties and powers of the 
general manager were sufliciently comprehensive 
to include contracts for the nursing of a person 
wounded upon appellant’s road? The term “gen- 
eral manager” of a corporation, according to the 
ordinary meaning of the term, indicates one who 
has the general direction and control of the affairs 
of the corporation, as contradistinguished from 





one who may have the management of some par- 
ticular branch of the business. There is no class 
of business of anything like the magnitude of the 
railroad business of to-day, that is so open to 
common observation, and of which the general 
public know so much. The terms road-master, 
section boss, conductor, station agent, superin- 
tendent and general manager, are terms familiar 
to the whole people, and the public has, in the 
main, a correct understanding of the ordinary 
duties of these several classes of officers, agents and 
employees, and that their duties and powers are 
limited to the keeping up of the road, rolling 
stock, etc., and operating the road in the trans- 
portation of freight and passengers. We. should 
have to sbut our eyes to the most common obser- 
vation to hold, that the courts will not presume 
that the “‘general manager”’ of a railway has au- 
thority to bind the corporation by contracts for 
medical and other services to an injured em- 
ployee, passenger, or other person wounded on 
the road, by any agency of the company. 

Different section bosses, or road masters, may 
have different duties imposed upon them, and be 
clothed with different powers, by 2ifferent cor- 
porations. The same, probably, may be said of 
superintendents. Possibly, the same may be said 
of ‘‘general managers,’’ but this term indicates a 
general control and direction of all matters con- 
nected with the operation of the road, and until 
the contrary is shown, the presumption ought to 
be indulged by the courts, that such an officer has 
authority to care for the wounded persons above 
mentioned. In many cases it would be difficult to 
have action by the board of directors; and in 
many cases, if prompt and efficient measures were 
not adopted, the corporation might be subjected 
to additional damages. It has been held that the 
courts will take notice of the duties and powers of 
cashiers of banks. Farmers, etc., Bank v. Troy 
City Bank, 1 Doug. (Mich.) 457. 

In the case of Sturges v. Bank of Circleville, -11 
Ohio St. 153, the court said: ‘It is not claimed 
that the respective duties of the board of direct- 
ors, president and cashier, in the exercise of the 
franchises of the bank, are prescribed by the char- 
ter. So far, therefore, as the limitation of the ap- 
propriate duties of the cashier depend upon his 
office, we can only have respect to the ordinary 
and well understood duties of that officer in de- 
termining his powers. A cashier is defined to be 
one who has charge of money, or who superin- 
tends the books, payments, and receipts of a bank 
or moneyed institution. His actual powers and 
duties, like those of all other agents, may be more 
or less qualified, restricted or enlarged by the cor- 
poration, institution or party for whom he acts. 
But in this case, there being nothing to show any 
restriction or qualification of his powers in that 
regard, the duties of the cashier may reasonably 
be understood to extend to the buying and selling, 
and negotiating bills of exchange, checks and 
promissory notes, as well as to that of borrowing 
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money, as the agent of the bank,”’ etc. These 
cases were cited approvingly in the case of Tousey 
v. Taw, 19 Ind. 212. Ifthe courts may thus take 
notice of the duties and powers of cashiers of 
banks, we can think of no reason why they should 
not presume, from the title, that general managers 
of railways have power,and authority to bind the 
corporation by a contract, such as that under dis- 
cussion. 

In the case of New Albany, etc. R. Co. v. Has- 
kell, 11 Ind. 301, it was held that the corporation 
was liable upon a contract for fencing the road, 
made by a general superintendent of the corpora- 
tion. ‘There seems to have been no evidence of 
his duties other than could be inferred from the 
title, general superintendent. The court said: 
~*He was the general superintendent of the road, 
and, of course, the general agent of the company, 
and, as such, it may be fairly presumed that he 
was clothed with authority to bind his principal 
in contracts relative to the safe and effective ope- 
rations of the road. Railroad companies, in all 
cases, contract through their agents. The law 
makes it their interest to fence their track. * * * 
And upon whom, more than such general agent, 
would the duty of making a contract, similar to 
the one in suit, appropriately rest? In the absence 
of conflicting evidence, we are not allowed to 
avoid the conclusion, that the agent, in this in- 
stance, acted within the scope of his authority.” 
We have many cases of what may be presumed by 
the courts, and of what they will take notice with- 
out proof 

The following are not directly in point upon the 
exact question under examination, but they are 
analogous, and serve to throw light upon it: Car- 
mon v. State, 18 Ind. 450; Ward v. Colyhan, 30 
Ind. 395; Manning v. Gasharie, 27 Ind. 399; Hipes 
v. Cochran, 13 Ind. 175; Indianapolis ete. R. Co. 
v. Stephens, 28 Ind. 429; Indianapolis, ete. R. Co. 
v. Case, 15 Ind. 42; Ross v. Boswell, 60 Ind. 235; 
Abshire v. Mather, 27 Ind. 381; Abel v. Alexan- 
der, 45 Ind. 523 (15 Am. R. 270); Eagan v. State, 
53 Ind. 162; Schlicht v. State, 56 Ind. 173; Wiles 
v. State, 33 Ind. 206; State v. Swift, 69 Ind. 505; 
Board, etc.,:v. May, 67 Ind. 562; United States 
Ex. Co, v. Keefer, 59 Ind. 263; Buell v. State, 72 
Ind. 523; Terre Haute, etc., R. Co. v. Pierce, 95 
Ind. 496; Stout v. State, 96 Ind. 407; Myers v. 
State, 93 Ind. 251. 

In the case of Atlantic, etc., R. Co. v. Reisner, 
supra, without proof of the duties and powers of 
the general agent, the company was held liable up- 
on his contract with a hotel-keeper for board and 
attendance to a brakeman, injured while working 
for the company. It was ssid: ‘In the case of a 
general agency, the principal holds out the agent 
to the public as having unlimited authority as to 
all his business. When the witness testified that 
Hyde was the general agent of the road at Atchi- 
Son, he thereby gave evidence that the railroad 
company held out to the public such person as its 
agent in all its business and employnient. In 





other words, the general agent of the company is 
virtually the corporation itself. * * General man- 
ager, and general agent, are synonymous terms.” 
The same doctrine was held in the case of Atchi- 
son, etc., R. Co. v. Reecher, supra. 

The case of ‘Toledo, ete., R. W. Co. v. Rodri- 
gues, supra, was an action to recover for nursing 
an injured employee. The nurse was employed 
by the local station agent, who, by letter, notified 
the general superintendent of the road of the em- 
ployment. To this letter there was no answer, 
nor was the employment otherwise disapproved. 
When the bill was presented, the general superin- 
tendent said that he would pay reasonable charges, 
and based his objection only upon the amount of 
the bill.. It was held that this amounted to a 
ratification of the contract by the agent, and 
bound the company. In speaking of the general 
superintendent, the court said: *‘As his title im- 
plies, he has a general superintendence of’ the 
business affairs of the road, and we deem it but a 
reasonable inference to conclude, that this was 
within the scope of these powers, and that when 
exercised, the company must be held liable.” 
Because the regulations are not open to the pub- 
lic, it would be unreasonable to require positive 
proof of such authority. 

The case of Terre Haute, etc., R. Co. v. Pierce, 
supra, Was an action by a surgeon to recover for 
amputating the leg of an employee, injured while 
at work for the company. The facts of the em- 
ployment and report to the general superintendent 
were almost identical with the case last above. It 
was held that the company was liable, upon the 
ground of ratification. There was no proof of the 
duties or powers of the general superintendent. 
The court seems to have presumed from the title 
of his office, that he had authority to bind the 
company for such surgical services. 

The case of Indianapolis, etc., R. Co. v. Morris, 
67 Ill. 295, was similar, except that the action was 
to recover for nursing and care, and the employ- 
ment was by the conductor, who reported to the 
general officers. It was held that there was a rat- 
ification of the employment, and that the com- 
pany was liable. 

Under a similar state of facts, a like ruling was 
made in the case of Cairo & St. Louis R. Co. v. 
Mahoney, 82 Ill. 73. In the case of Pacific R. Co. 
v. Thomas, 19 Kan. 256, it was held that,in the 
absence of evidence to the contrary, it should be 
presumed that the general superintendent of a 
railway has authority to employ physicians and 
surgeons to attend an employee injured while 
working for the company, and hence, power to 
ratify an employment by agents, who had no such 
authority. This case went further than we need 
go here, and announced a proposition that we 
need not, now approve or disapprove, viz., that 
the same presumption should be indulged as to a 
division superintendent, upon whose division the 
injury occured. The company was held liable up- 
on the ground that the employment was ratified by 
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the superintendent. The evidence of ratification 
was much weaker than in the case before us. 

The doctrine of the above cases is fully sustained 
by the case of Southgate v. Atlantic, etc., R. Co., 
61 Mo. 89, and the case of American Ins. Co. v. 
Oakley, 9 Paige, 496, therein cited. Upon the 
general doctrine of wnat the courts take notice 
without proof, see Best Evidence, vol. 1, sec. 253, 
Wharton Evidence, vol. 1, sec. 330, et seqg., and 
cases cited. 

Applying the doctrine of the above authorities 
to the case before us, it must be held that the 
general manager had authority to make the con- 
tract with appellee, and hence authority to ratify 


the contract as made by the road-master: and that | 


he did so ratify it, and thus made the corporation 
liable. There is no evidence as to how Barnett 
was injured; but inasmuch as the general mana- 
ger ratified contracts for taking care of him, and 
the company paid for such service (except the 
claim of appellee), it should be presumed—there 
being no evidence to the contary—that the injury 
was so inflicted as that the contract for his care 
was not ultra vires. See Board, etc., v. Slatter, 52 
Ind. 171; City of Anderson v. O°Conner, ante, p. 
168. 

There is nothing in the evidence that would 
justify us in reversing the judgment because of an 
excessive recovery. 

We have given to the questions involved in this 
case a thorough and extended examination, not 
on account of the amount involved, but on account 
of the importance of the questions. As we find 
no available error in the record, the judgment is 
affirmed with costs. 


NOTE ON THE SUBJECT OF THE RATIFICA- 
TION BY CORPORATIONS OF THE UN- 
AUTHORIZED ACTS OF THEIR 
AGENTS. 





I. THE GENERAL DOCTRINE STATED. 


A transaction, although originally unauthorized, 
once ratified, becomes as binding upon a corporation 
- as in the case of a ratification by an individual. Upon 
this point Mr. Justice Story remarkéd, in the leading 
case of Fleckner v. U. S. Bank:1 ‘No maxim is better 
settled in reason and in law, than the maxim omnis 
ratihabitio retrotrahitur, et mandato priori equipara- 
tur; at all events, where it does not prejudice the 
rights of strangers.”’? As stated by Mr. Justice Field: 
“The ratification operates upon the act ratified pre- 
cisely as though authority to do the act had been pre- 
viously given, except where the rights of third persons 
have intervened between the act and the ratitication. 
The retroactive efficacy of the ratification is subject to 
this qualification.” % 
If a person assuming to act as agent of a corporation, 
but Without legal authority, or an agent in excess of 
his proper authority, make a contract, and the corpor- 


18 Wheat. 338. 

2 Ibid, 363. See also Planter’s Bank v. Sharp, 4 Smed. 
& M. 75. 

3 Cook v. Tullis, 18 Wall. 332, 338. See also Wood v. 
McCain, 7 Ala. 800, 806; Taylor v. Robinson, 14 Cal. 396, 





ation knowingly receive and retain the benefit of it, this 
will be a ratification of the contract and render the cor- 
poration liable as a party to it.4 The law upon this 
point is well stated by Chief Justice Shaw in a fre- 
quently cited case: “It seems to be now well settled, 
in this Commonwealth, since the great multiplication of 
corporations, extending to almost all the concerns of 
business, that trading corporations, whose dealings 
embrace all transactions from the largest to the minut- 
est, and effect almost every individual in the com- 
munity, are affected like private persons with obliga- 
tions arising from implications of law, and from equit- 
able duties which imply obligations; with constructive 
notice, implied assent, tacit acquiescence, ratifications 
from acts and from silence, and from acting upon con- 
tracts made by those professing to be their agents; and 
generally by those legal and equitable considerations 
which affect the rights of natural persons.”5 He 
therefore held that a corporation might adopt, for the 
purpose of signing their notes, the name of a mercan- 
tile firm, their general agents, so as to bind the cor- 
poration by notes so signed.6 


4 Bank of Kentucky v. Schuylkill Bank, 1 Pars. Sel. 
Cas. 180; Merchant’s Bank v. Central Bank, 1 Ga. 418; 
Proprietors etc. v. Gordon, 1 Pick. 297; Randall v. Van 
Vechten, 19 Johns. 60; Moss v. Rossie Lead Mining Co., 
5 Hill, 13; ; Episcopal Soc. v. Episcopal Church, 1 Pick. 
372; Hayward v. Pilgrim Soc., 21 Pick. 270; Ohio etc. R. 
Co. v. Middleton, 20 Ill. 629; Corn Exch. Bank v. Cum- 
berland Coal Co., 1 B»s, 436; Keyser v. School Dist. 35 N. 
H. 477; McCullough v.Talldega Ins. Co.,46 Ala.376; Durar 
v. Hudson County Ins. Co., 22 N. J. L. 171; Hooker v. 
Eagle Bank, 30N. Y. 83; Whitney v. Union Trust Co., 65 
N. Y. 576; Conant v. Bellows Falls Canal Co., 29 Vt. 263; 
Shaver v. Bear River etc. M. Co., 10 Cal. 396; Dispatch 
Line of Packets v. Bellamy Man. Co., 12 N. H. 205; Bank 
of Lyons v. Demmon, Lalor, 398; Germantown etc. Ins. 
Co. v. Dhein, 43 Wis. 420; State v. Smith, 48 Vt. 266; Stark 
v. U.S. Pottery Co., 34 Vt. 144; Whitwell v. Warner, 20 
Vt. 424; Aurora Agricultural etc. Soc. v. Paddock, 80 Ill. 
263; Ottawa etc. R. Co. v. Murray, 15 Il). 336; Hougbton 
v. Dodge, 5 Bosw. 326; Farmers etc. Bank v. Sherman, 6 
Basw. 181; Woodbridge v. Proprietors, 6 Vt. 20t; Bank of 
Columbia v. Patterson, 7 Cranch, 299; Peterson v. New 
York, 17 N. Y. 449; Davidson v. Bridgeport, 8 Conn. 472; 
Church vy. Sterling, 16 Conn. 389; Medomak Bank v. Cur- 
tis, 24 Me. 36; Merchants Bank v. Central Bank, 1 Ga. 
418; Emmetv. Reed, 8 N. Y. 312; Alexander v. Brown, 9 
Hun, 641; City Bank v. Bateman, 7 Har. & J. 104; Weed- 
en v. Mad River R. Co., 14 Ohio, 563; Perry v. Simpson 
Waterproof Co., 37 Conn. 520; Union Gold M. Co. v. 
Rocky Mountain Nat. Bank, 1 Colo. 531; 8. C. 2 Colo. 248; 
96 U. S. 640; Rich v. State National Bank, 7 Neb. 201; Pe- 
ninsular Bank v. Hanmer, 14 Mich. 208; Humphrey v. 
Patrons Mercantile Assn.,50 Iowa, 607; Fishkill Sav. 
Inst. v. Bostwick, 19 Hun. 354; International etc. Co. v. 
United States, 13 Ct. of Cl. 209; Delaware etc. Canal Co. 
v. Pennsylvania etc. Coal Co., 21 Pa. St. 131; Ridley v. 
Plymouth etc. Baking Co., 2 Exch. 711; Stuart v. London 
etc. R. Co., 15 Beav. 513; Smith v. Hull Glass Co., 11 C. B. 
897; 8. ©. 7 Eng. Rail.Cas. 287; 8 C. B. 667; Ez parte School- 
bred, 28 Week. Rep. 339; Troup’s Case, 29 Beav. 353; Ed~ 
wards v. Grand Junction R. Co.,1 Myl. & Cr.650; Preston 
v. Liverpoolete. R. Co., 1 Sim. (N.S.) 586; 8. C., 7 Eng.L.& 
Eq. 124. Compare Crampton v. Varna R. Co., L. R. 7 Ch. 
262; Wilmot v. Coventry, 1 Y. & C. (Exch. in Eg.) 518;. 
Homersham v. Wolverhampton Waterworks Co., 
Exch. 137. 

5 Melledge v. Boston Iron Co., 5 Cush. 158, 175. See 
also Selma etc. R. Co. v. Tipton,5 Ala. 787; Phil. etc. R. 
Co. v. Howard, 13 How. 307; Scaggs v. Baltimore etc. R. 
Co., 10 Md. 268. 

6 Melledge v. Boston Iron Co., supra. In general, it is 
true that a departure from the strict style of the cor~ 
poration, wil] not avoid its contracts, if it substantially 
appear that the particular corporation was intended. 
Conro v. Port Henry Iron Co. 12 Barb. 27; Medway 
Cotton Man. Co. v. Adams, 10 Mass. 360; Mead v. Keeler,,. 
2% Barb. 20; Rowe v. Table Mountain Water Co., 10 Cal. 
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In order that the ratification may be binding, it must 
be made with a knowledge of the terms of the contract 
and the material facts affecting it.? The inference 
necessarily follows from an express ratification of a 
contract, that its provisions were known. To rebut 
this inference evidence of mistake or misapprehension 
is required. The ratification of an unauthorized 
transaction, can never be inferred from the acts of the 
very officers or agents by whom it was made. The as- 
sent or recognition of the principal must be shown.? A 
corporation, however, is incapable of ratifying unau- 
thorized acts of its agents which are beyond the scope 
of its chartered powers.” 


II. ILLUSTRATIONS, 


A banking company paid notes on which the name of 
the president had been forged, and neglected for the 
space of fifteen days to return them. 1t was held that 
they had lost their remedy against the person from 
whom the notes had been received," although such 
notes were invalid for the want of the genuine signa- 
ture of the president.!2 The plaintiff had performed 
services as clerk of the church of a religious corpora- 
tion. The records of the corporation contained entries 
of the payment of moneys at several times to the plaint- 
iff for his services; but no resolution was entered on 
the records of the corporation appointing the plaintiff 
clerk of the church. Evidence of such a vote was held 
to be unnecessary.!5 Inthe charter of a bank there 
was no clause respecting the receipt of special deposits, 
and no by-law had ever been made by the corporation 
or the directors on the subject. The practice, how- 
ever, had jong prevailed to receive such deposits, and 
was known to the directors, though no vote could be 
found recognizingit. Ina suit forthe loss of sucha de- 
posit, the court held the bank liable for the safe keep- 
ing of such deposits, like a common bailee without 


441; Minot v. Curtis, 7 Mass. 441, 444; Com. Bank v. 


* French, 21 Pick. 486; Lowell v. Morse, 1 Metc. 473; New 


York African Soc. v. Varick, 13 Johns. 38; McMinn v. 
Reneau, 2 Swan. 94; Woolwich v. Forrest, 2 N. J. L. 115; 
Middleton v. McCormick, 3 N.J.L. 500; Berks etc. Turnp. 
Co. v. Myers, 6 Serg. & R. 12; Hagerstown Turnp. Co. v. 
Creeger, 5 Har & J.122; Boisgerard v. New York Banking 
Co., 2 Sandf. Ch. 23;Clarke v. Potter County, 1 Pa. St. 
159; Kentucky Seminary v. Wallace, 15 B. Mon. 35; Char- 
itable Assn. v. Baldwin, 1 Metc. 359; Society v. Young, 
2 N. H. 310; Pendleton v. Bank of Ky.,1 T. B. Mon. 171, 
175; Bower v. State, 5 Ark. 234; Culpeper etc. Man. Soc. 
v. Digges, 6 Rand. 165; Hascall v. Life Assn. of America, 
5 Hun. 151; 8. c., 66 N. Y. 616. 

7 Pennsylvania etc. Steam Nav. Co. v. Dandridge, 8 
Gill & J. 248; Krider v. Western College, =31 Iowa, 547; 
Dedham Inst. v. Slack, 6 Cush. 408; Yellow Jacket S. M. 
Co. v. Stevenson, 5 Nev. 224; Hoffman Steam Coal Co. 
v. Cumberland Coal & Iron Co., 16 Md. 456; Howard Ins. 
Co. v. Hope Mutual Ins. Co., 22 Conn. 394; Cumberland 
Coal & Iron Co. v. Sherman, 20 Md. 117; Stark Bank v. 
U. S. Pottery Co., 34 Vt. 144; Pickett v. School Dist., 25 
Wis. 551; Union Gold M. Co. v. Rocky Mountain Nat. 
Bank, 1 Colo. 531; French v. O’Brien, 52 How. Pr. 394. 

8 Blen v. Bear River etc. M. Co., 20 Cal. 602. 

9 McCullough v. Moss, 5 Den. 567; Hatchin v. Kent, 8 
Mich. 526. 

1 McCullough v. Moss, supra. Compare Moss v. Rossie 
Lead Mining Co., 5 Hill, 137. 

11 Gloucester Bank v. Salem Bank, 17 Mass. 32. 

12 Salem Bank v. Gloucester Bank, 17 Mass. 1. 

13 Dunn v. St. Andrew’s Church, 14 Johns. 118. See 
also Hosack v. College of Physicians and Surgeons, 5 
Wend. 547; Waite v. Windham Mining Co., 37 Vt. 608; 
Hillyer v. Overman S. M. Co., 6 Nev. 51; Browning v. 
Great Central M. Co.,5 Hurl. & N. 856. Compare Meth- 
odist Church v. Sherman, 36 Wis. 404; Smart v. West 
Ham Union, 10 Exch. 867; s. Cc. 11 Exch. 867; Austin v. 
Bethnal Green, L. R. 9 C. P, 91. , 








hire, upon the ground that there was a plain recogni- 
tion of them from the acquiescence of the directors.4 

So where the by-laws of an insurance company gave 
the general agent, under the direction of the executive 
committee, authority to compromise and settle claims, 
and it appeared that such agent was in the hebit of 
drawing drafts on the company in the course of such 
business, which drafts were honored and paid, it was 
held that those who dealt with him had a right to pre- 
sume that authority had been delegated to him for that 
purpose and that the company would be liable for the 
payment of the drafts..5 The president of a corpora- 
tion who was general manager of its business, exe- 
cuted a mortgage of its personal property, without 
special authority therefor, but with the knowledge of 
all the members of the board of directors, except one, 
who was absent from the country. Such concurrence 
and long continued acquiescence on the part of the di- 
rectors was held to render the mortgage valid as that 
of the corporation.16 

A board of directors authorized a committee of. its 
members ‘‘to sell and transfer any estate owned by the 
bank,” and the committee gave a mortgage of the real 
estate of the bank to a creditor who had recovered 
judgment against the bank on its bills, and took from 
him, at the same time, a bond conditioned that he 
would not put these bills in circulation, and the board 
of directors accepted the bond and acted upon it, and 
the cashier paid the costs of the suit in which the 
judgment was recovered, according to the agreement 
between the committee and the judgment creditor. 
Under these circumstances, whether the committee 
had or had not authority to mortgage the estate, the 
mortgage was held to have been ratified by the board 
of directors..7 So a subsequent board of directors 
may ratify an invalid mortgage given by a former 
board,}8 and in general it is true that acts of acquies- 
cence bind the corporation as thoroughly as though 
the instruments in question were executed in con- 
formity with law.” A ratification of the act of an 
agent in making a contract in behalf of the corporation 
may be implied from the acts of the corporations as 
well as expressed by its vote.” But without ratifica- 
tion the unauthorized acts of an individual officer of a 
corporation cannot bind the corporation.*! 

An act for the incorporation of railroad companies 
provided that “no contract shall be binding upon the 
company unless made in writing.” This was held to 
relate to executory contracts only. The corporation 
having received the advantages resulting from the per- 
formance of the contract was not permitted to evade 
its liability therefor. It was held no evidence of rati- 
fication of the act of the servant of a railroad com- 
pany, in assaulting the plaintiff and giving him into 


14 Foster v. Ess@x Bank, 17 Mass. 479. 

15 Fayles v. National Ins. Co., 49 Mo. 380. 

16 Sherman v. Fitch, 98 Mass. 59. 

17 Burrill v. Nahant Bank,2 Metc. 163. See also Oak- 
land Paving Co. v. Rier, 52 Cal. 270. 

18 Hoyt v. Bridgewater Copper Man. Co., 6 N. J. Eq. 
253; affirmed on appeal. Ibid. 625. 

19 Chouteau v. Allen, 70 Mo. 290; Hoyt v. Thompson, 19 
N. Y. 207; Enders v. Public Works, 1 Gratt. 364; Gordon 
vy. Preston, 1 Watts, 385. 

2 Howe v. Keeler, 27 Conn. 538; Lee v. Pittsburgh 
Coal Co., 56 How. Pr. 373. <A fortiori,such is the case 
where the act of the agent to be ratified is a contract 
with third persons, and the conduct of the corporation 
amounts to part performance of the contract. Wilson 
v. West Hantlepool R. Co., 2 De Gex. J. & 8. 475; 8. c., 1 
Jur. (N. 8.) 124; 34 L. J. (Ch.) 241; 138 Week. Rep. 361; 11 
L. T. (N. 8.) 692. 

21 Brooklyn Gravel R. Co. v. Slaughter, 33 Ind. 185. 

2 Pixley v. Western Pacific R. Co., 33 Cal. 183. See also - 
Fister v. La Rue, 15 Barb. 323. 
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custody on charge of assaulting such servant and re- 
fusing to pay his fare, that the attorney of the company 
attended before the magistrate in support of the charge 
against the plaintiff. This conclusion, however, is 
based upon reasoning the force of which it is difficult 
‘to apprehend. 

If the directors of a corporation have knowledge 
‘that the officers are acting in excess of their authority, 
it is their duty promptly to exercise their power to 
check their subordinates; otherwise their silence and 
failure to act will be regarded as an approval of the 
course pursued.% Thus, the cashier of a bank, with 
‘the advice of a minority of the directors, publicly of- 
fered a large reward for the arrest of persons who had 
robbed the bank. It appeared that all the other direc- 
tors subsequently had knowledge of the offer, and that 
there was no action taken to revoke the publication by 
the cashier. These circumstances showed a ratifica- 
tion of the conduct of that officer.> In another case, 
money belonging to plaintiffs’ bank was deposited 
‘with the defendants, also a banking corporation. The 
defendants’ cashier, who was also one of the managers 
of the plaintiffs’ bank, loaned a portion of the funds 
so deposited, to be repaid upon}demand, and sent a 
statement of such loans to the plaintiffs’ cashier, re- 
questing to be informed if the loans were not satis- 
factory, that he might call them in. The plaintiffs’ 
cashier replied that all was satisfactory, and subse- 
quently the plaintiffs’ board of managers met, and in 
no manner repudiated the loans, although the cireum- 
stances showed that it must have come to their knowl- 
edge. This silence and acquiescence was regarded as 
a ratification, and the defendants were held not liable 
for permitting the funds to be thus withdrawn from 
their bank and loaned without security. 


The question of ratification of the acts of directors 
ean seldom arise in an American court, for the simple 
reason that, in general, the whole power of the corpo- 
ration itself is vested in the board of directors; there- 
fore, what may be lawfully done by the corporation 
«ean be done by the board of directors. In other words, 
an act beyond the powers of the directors is ultra 
vires the corporation and void. In England, on the 
contrary, the question may, and frequently does arise, 
because the directors are regarded simply as special 
agents of the corporation.” In such cases the obvi- 
ously just rule is adopted that if the act of the direc- 
tors to be ratified is one which the company itself has 
no power to perform,no amount of acquiescence on the 
part of the shareholders, can effect a ratification. 
“Not,” said the LORD CHANCELLOR, in one case, “‘if 
every shareholder of the company had said, ‘That is 
the contract which we desire to make, which we au- 
thorize the directors to make, to which we sanction 


23 Eastern Counties R. Co. v. Broom, 6 Exch. 314; 8. C., 
2 Eng. L. & Eq. 406. Nor in a similar case was it regarded 
as any evidence of ratification that the secretary of the 
company subsequently to the actin question wrote a let- 
ter to the attorney of the plaintiff forthe purpose of 
effecting a compromise. Roe v. Birkenhead etc R. Co., 
7 Exch. 36: 8. C.,7 Eng. L. & Eq. 546. 

2% Christian University v. Jordan, 29 Mo. 69; Bank v. 
Reed, 1 Watts & S. 101; Hilliard v. Goold, 34 N. H. 230; 
Hooker v. Eagle Bank, 30 N. Y. 83; North Mo. R. Co. v. 
Winkler, 33 Mo. 354; Chouteau v. Allen, 70 Mo. 290. 

2% Kelsey v. Nat’l. Bk., 69 Pa. St. 426. Compare Barcus 
v. Hannibal etc. R. Co., 26 Mo. 102. 

2% New Hope, etc. Bridge Co. v. Phenix Bank, 3 N. Y. 
156. The effect to be given to the silence of the direc- 
tors after a questionable transaction by other corporate 
agents is a question to be submitted to the jury. First 
Nat. Bank v. Sturgis, 36 Micti. 263. 

27 1 Lindley on Part. (4th ed.), p. 249. Butsee Green v 
Nixon, 23 Beav. 530. 





the placing the seal of the company.’ ”2 In other 
cases, whether the company, i. e., The body of the 
shareholders, have ratified an act of the directors in 
excess of their authority depends upon whether the 
act has been brought to the notice of the shareholders 
directly and by them ratified; or, whether it has been 
adopted by other agents of the company having au- 
thority to act in the premises.” 


2 Ashbury etc. R. Co. v. Riche, 2 App. Cas. 653, 673; s. 
c., L. R. 9 Exch. 224, 262, per Blackburn, J. 

291 Lindley on Part. (4th ed.), 259. See Burges and 
Stock’s Case, 2 Johns. & H. 441; Irvine v. Union Bank, 2 
App. Cas. 366; Athenzenum Life Assn. Co. v. Porley, 3 De 
Gex & J. 294; Spackman v. Evans,L. R. 3 H. L. 171; 
Evans v. Smallcombe, L. R. 3 H. L. 249; Lane’s Case, 
De Gex. J. & S. 5°4; Phosphate of Lime Co. v. Green, 
L. R.,7C. P. 43; Sewell’s Case, L. R. 3 Ch. 131; Kent v. 
Jackson, 14 Beav. 367; Hodgkinson v. Nat. Live Stock 
Ins. Co., 26 Beav. 473. 





RAILWAY LIABILITY TO EMPLOYEES UN- 
DER KANSAS STATUTE. 





THE UNION PACIFIC RAILWAY COMPANY v. 
HARRIS. 





Supreme Court of Kansas, April 10, 1885. 


A section man employed bya railway company to 
repair its road-bed and to take up old rails out of its 
track and put in new ones, who is injured, without his 
fault, by the negligence of his co-employees in permit- 
ting an iron rail, intended to be placed in the track, to 
fall upon him while he is assisting in removing the rail 
from a push car on the track, is within the terms of 
sec. 1, chap. 94, Kansas Laws of 1874 (§ 4914, chap. 
84, Comp. Laws of 1879), which makes every railroad 
company ‘‘liable for all damages sustained by any per- 
son, including employees of the company, in conse- 
quence of any neglect of the agents, or by any mis- 
management of the engineers or other employees of 
the corporation, to any person sustaining such dam 
age.” 


Horton, C. J., delivered the opinion of the 
court: 

The petition in this case alleged that the plaint- 
iff, at the time of the injury complained of, was 
in the employ of the railway company and about 
its business in repairing its track in Leavenworth 
County, in this State. The special findings also 
show that the plaintiff and his co-employees 
were section men, engaged at work upon the rail- 
way of defendant, as alleged in the petition; that 
it was their duty in repairing the track to take the 
old rails out of the track and put in new ones; 
that the plaintiff was injured by the negligence of 
his co-employees in removing an iron rail.from a 
push car to the ground; that his co-employees 
negligently permitted the rail to fall upon his right 
foot; that in handling the rails for the purpose of 
repairing the track, it was the practice for all par- 
ties handling the same to hold on to the rail until 
one of the parties gave the word to throw the 
rail; that the rail left the hold of two of the em- 
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ployees handling the same with the plaintiff, be- 
fore any word was given to throw the same. 

To the following question: ‘‘Does the evidence 
show that it was any part of the duty of plaintiff 
to ride upon the cars of defendant?’ the jury, in 
their special findings of fact, answered, ‘No.’ 
At the common law, it is well settled that the 
railway company would not be liable to the plaint- 
iff for the damages sustained by him, under the 
findings of fact. The rule of the common law, 
however, has been changed in this State by the 
statute of 1874. Sec. 1, chap. 94. This statute 
reads: ‘*‘Every railroad company shall be liable 
for all damages sustained by any person, includ- 
ing employees of the company, in consequence of 
any neglect of the agents, or by any mismanage- 
ment of the engineers or other employees of the 


' corporation, to any person sustaining such dam- 


age.”’ 

The question, therefore, arises, whether under 
the statute of 1874 the plaintiff was entitled to re- 
cover for the personal injuries inflicted upon him 
through the negligence of his co-employees. The 
contention on the part,of the railway company is 
that the employee, in order to recover under the 
statute, must have received his injury through the 
negligence of a co-employee while they, or either 
of them, were in the use and operation of the 
railway; and it is the further contention that the 
findings in this case do not establish that either 
the injured employee or the negligent ones were 
engaged in the use and operation’ of the railway. 
As conclusive, counsel cites: Smith v. Railway 
Co., 59 Iowa, 73; Malone v. Railway Co., 61 Iowa, 
826. This State adopted the statute of 1862 of 
Iowa. The statute of that State, however, was 
changed in 1872, so as to allow employees of rail- 
Way companies to recover against the companies 
for injuries received from the negligence of co- 
employees only, ‘*when such wilful wrongs are in 
any manner connected with the use and operation 
of the railroad so owned and operated, or on or 
about which they shall be employed.’’ The Code 
of Iowa for 1873, now in force, slightly changed 
the statute of 1872, but embraces the words, 
‘“‘when such wrongs are in any manner connected 
With the use and operation of any railway.” 
Iowa Code of 1873, sec. 1307, p. 239. The deci- 
sions of the Supreme Court of Iowa construing 
the statute of 1872 and 1873 are, therefore, not 
strictly applicable to the case at bar. This is 
clearly apparent from a comparison of the stat- 
utes of Iowa of 1862 with the statutes of 1872 and 
1873, and also from a late decision of the Supreme 
Court of that State. 

In Malone v. Railway Co., decided in Decem- 
ber, 1884, Mr. Justice Read, after referring to the 
Iowa statute of 1862, speaking for the court, said: 
‘But the subsequent legislation hes established a 
new rule as to the class of acts for which the com- 
panies are liable, so that to entitle an employee 
how to recover against the company for injuries 
which he has sustained in consequence of the 





negligence, mismanagement or wilfulness of a co- 
employee, he must show, first, that he belonged 
to the class of employees to whom the statute 
affords a remedy; and, second, that the act which 
occasioned thé injury was of the class of acts for 
which a. remedy is given.’’ Reporter, vol. 19 
(Feb. 25, 1885), 238. 

While the statute of 1862 of Iowa was in force, 
the Supreme Court of that State decided, that as 
the statute applied to all railroad corporations 
then in existence, or which might hereafter exist, 
therefore, that the law was general and of. uni- 
form operation throughout the State. McAunich 
v. Railway Co., 20 Iowa, 338. The limitation 
placed upon the statute by that decision, was as 
follows: ‘If there is an employer and employee, 
but no business of a railroad company to be en- 
gaged in, then the ¢ase is not within the act.” 
Railway Co. v. Haley, 25 Kas. 35. 

With this construction and limitation of the 
statute, we fully concur. 

We are, however, referred to Deppe v. Railway 
Co., 36 Lowa, 52, as limiting the statute of 1862 to 
employees engaged in the business of operating a 
railway. In that case, the employee was injured 
by the falling of an impending bank, while shovy- 
eling dirt. The employee was held to be within 
the protection of the statute, yet he was not in- 
jured while riding ona passenger train, freight 
train or hand-car, or while moving the same, by 
the negligence of a co-employee operating or 
moving such car; nor did he receive his injury 
“through the negligence of a co-employee while 
they, or either of them, were in the actual opera- 
tion of the cars or trains of the railway.”’ It is 
true that the connection of the injured employee 
with the dirt train was stated as the ground for 
the affirmance of the judgment, but beyond the 
conclusion that the employee in that case was 
within the terms of the statute, much of the lan- 
guage of the opinion seems to be obiter, therefore, 
not authority; other portions evidently are based: 
upon provisions in the Iowa Constitution not em- 
braced in the Constitution of this State. See also 
Ditberner v. Railway Co., 47 Wis. 138, where a 
section hand employed by the railway company 
was held to be entitled to recover for personal in- 
juries under the statute of that State making rail- 
way companies liable for injuries to employees, 
from the negligence of co-employees. 

In the case before us, at the time of the injury 
complained of, plaintiff below was in the employ 
of the railway -company and was actually en- 
gaged in the business of the company upon its 
road-bed and track in the work of replacing old 
rails of the track with new ones, and while assist- 
ing in removing a rail from a push car upon the 
track, he was injured, without fault on his part, 
by the negligence of his co-employees. With our 
construction of the statute, there is nothing in the 
petition or findings of fact to prevent his recovery. 

Finally, our attention is called to the finding of 
the jury that the iron rail, which fell upon the- 
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plaintiff, was not thrown purposely or acciden- 
tally, and therefore, it is insisted there was no 
culpable negligence on the part of the co-em- 
ployees. The findings shows that the dropping 
of the rail by the co-employees was not done in- 
tentionally or by mere accident. It follows, there- 
fore, under the general verdict, that the co-em- 
ployees were guilty of negligence in letting the 
rail fall. 


* * * * * * * * * * 


The judgment of the District Court will be af- 
firmed. 





INJUNCTION BOND—WHEN RIGHT OF AC- 
TION THEREON ACCRUES. 





BANK OF MONROE v. GIFFORD.* 





Supreme Court of Iowa, April 8, 1885. 


No action at law can be maintained upon an injunc- 
tion bond until the final determination of the cause in 
which the injunction issued, even though the injunc- 
tion has been dissolved because improperly granted. 


Appeal from Jasper circuit court. 

This is an action to recover damages upon an 
injunction bond. ‘There was a demurrer to the 
petition, which was sustained. Plaintiffs appeal. 
The facts appear in the opinion. 

Winslow & Varnum, and J. Kipp & Son, for ap- 
pellants. John F. Lacey and A. Clark, for appel- 
lees. 

ROTHROCK, J., delivered the opinion of the 
court: 

It appears from the averments of the petition 
that the defendant Gifford made a promissory 
note, and that the plaintiffs were the holders of 
the same. Gifford claimed the note was void for 
some reason which is not stated, and he com- 
menced an action against the plaintiffs, and pro- 
cured a temporary injunction restraining them 
from negotiating, selling, assigning, or indorsing 
the note. All of the defendants signed the bond 
required to be given upon the issuance of the in- 
junction. A motion was made by the plaint- 
iffs herein to dissolve the injunction. A hear- 
ing was had on the motion, that the same 
was improperly granted, and the writ wrong- 
fully issued. This action was brought upon 
the bond, and the demurrer is upon the following 
grounds: ‘‘(1) The petition does not show that 
the cause of action upon which plaintiffs claim 
has accrued. (2) The petition does not show that 
the original action, in which it is alleged that de- 
fendant sued out the injunction, has been tried or 


* 8. c., 22 N. W. Rep., 913. 





disposed of, or that any final judgment has been 
rendered therein.” 

The question is, did a right of action arise at 
once upon the dissolution of the temporary in- 
junction? It was held by the court below that the 
right of action was not complete until the final 
disposition of the injunction cause. In § 1649 of 
High, Inj., it is said that ‘‘the general rule is that 
upon the dissolution of an injunction, and a fail- 
ure upon the part of the obligors to comply with 
the conditions of the bond, aright of action at 
once accrues. * * * It has been held, however, 
that no action at law can be maintained upon the 
bond until the final determination of the cause in 
which the injunction issued, even though the in- 
junction has been dissolved upon appeal, and the 
cause remanded for further proceedings, since 
complainant is still entitled to proceed with his 
action, and may, on final hearing, establish his 
right to an injunction.*’ As sustaining the rule 
that upon the dissolution of the injunction an ac- 
tion may be brought at once, the author cites 
Railroad Co. v. Hayward, 4 Fla. 411, and Sizer-v. 
Anthony, 22 Ark. 465. 

We think that the rule that no action accrues 
until the final determination of the injunction suit 
is much the better practice. Suppose that, on the 
final hearing on the merits, it is adjudged that the 
holders of the note be enjoined from negotiating 
or indorsing it, would an action then be upon the 
bond, and what would be the measure of damages? 
The plaintiff in‘ the injunction case is not de- 
prived of his right to demand an injunction upon 
the final hearing, because the temporary writ has 
been dissolved on motion, and if he is entitled to 
an injunction under the proofs made on the final 
hearing, there can be no action upon the bond, 
because the final decree necessarily determines 
that the preliminary injunction was rightfully 
granted. In support of our conclusion see Bemis 
v. Gannett, 8 Neb. 236; Dowling v. Polack, 18 Cal. 
626; Penny v. Holberg, 53 Miss. 567. 

We think the demurrer to the petition was cor- 
rectly sustained. Affirmed. 








WEEKLY DIGEST OF RECENT CASES. 


MISSOURI, . ° ° 1, 17, 18, 19, 20, 21, 22 
U. S. SUPREME, 2, 3, 4, 5, 6,7,8,9, 10, 11,12, 18,14, 15,16 


1. AGENCY — PRINCIPAL BOUND BY AGENT’S 
KNOWLEDGE.—Where defendant took possession 
of certain land under a contract with the owner’s 
agent that he should fence it and use it, and have 
the refusal of purchasing it at a price to be named 
by the agent, and the agent subsequently, in dis- 
regard of this agreement, sold the land to plaintiff, 
who, through his agent, had full knowledge of de- 
fendant’s claim, held that the plaintiff under such 
circumstances had no right to purchase and hold 
the land as against the defendant, and that a judg- 
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ment in his favor in ejectment was erroneous. 
Thompson v. Henry, 8. C. Mo., May 11, 1885. 


2. CONSTITUTIONAL Law. — Obligation of Con- 
tracts—Repeal of State Law—Making Coupons 
of State Bonds Receivable for Taxes.—In an ac- 
tion of detinue for personal property, distrained 
by the defendant for delinquent taxes, in payment 
of which the plaintiff had duly tendered coupons 
cut from bonds issued by the State of Virginia 
under the Funding Act of March 30th, 1871: Held, 
That by the terms of that act, and the issue of 
bonds and coupons in virtue of the same, a con- 
tract was made between every coupon-holder and 
the State that such coupons should “be receivable 
at and after maturity for all taxes, debts, dues and 
demands due the State;” the right of the coupon- 
holder, under which, was to have his coupons re- 
ceived for taxes when offered, and that any act of 
the State which forbids the receipt of these cou- 
pons for taxes isa violation of the contract, and 
void as against coupon-holders. [Waite, C. J., 
and Bradley, Miller and Gray, JJ,, dissented.*] 
Poindexter v. Greenhow, 8. C. U. 8., April 20, 1885. 





3. . Obligation of Tax Collector to Receive 
such Coupons.—The faculty of being receivable in 
payment of taxes was of the essence of the right. 
It constituted a self-executing remedy in the hands 
of a tax-payer, and it became thereby the legal 
duty of every tax collector to receive such cou- 
pons, in payment of taxes, upon an equal footing 
and with equal effect, as though they were money; 
after a tender of such coupons duly made for that 
purpose, the situation and rights of the tax-payer 
and coupon-holder were precisely what they would 
have been if he had made a like tender in money. 
Ibid. 


4, 





. Taxation— Effect uf Tender of Payment. 
—It is well settled by many decisions of this court 
that, for the purpose of affecting proceedings to 
enforce the payment of taxes, a lawful tender of 
payment is equivalent to actual payment, either 
being suflicient to deprive the collecting officer of 
all authority for further action, and making every 
subsequent step illegal and void. Ibid. 

5. . Bills of Credit—Coupons on State Bonds. 
—The coupons in question are not “bills of cred- 
it,”’ in the sense of the Constitution, which forbids 
the States to “emit bills of credit;’? because, al- 
though issued by the State of Virginia on its cred- 
it, and made receivable in payment of taxes, and 
negotiable, so as to pass from hand to hand by de- 
livery merely, they were not intended to circulate 
as money between individuals, and between gov- 
ernment and individuals, for the ordinary pur- 
poses of society. Ibid. 





. Eleventh Amendment—Suit against Tax 
Collector not a Suit against State.—An action or 
suit brought bya tax-payer, who has duly ten- 
dered such coupons in payment of his taxes, 
against the person who, under color of office as 
tax collector, and acting in the enforcement of a 
void law, passed by the legislature of the State, 


6. 








*Note.—Thisis one of the celebrated “Virginia Cou- 
pon Cases,” adverted to in our last issue (ante, p. 381). 
The fifteen propositions here given (except the catch- 
words), are the official syllabus of the case, supposed to 
have been written by Mr. Justice Matthews, who deliv- 

red the opinion of the majority. 





having refused such tender of coupons, proceeds 
by seizure and sale of the property of the plaint- 
iff, to enforce the collection of such taxes, is an 
action or suit against‘him personally as a wrong- 
doer, and not against the State, within the meaning 
of the Eleventh Amendment to the Constitution of 
the United States. Ibid. 


- Tax Collector must Produce a Valid Law 
in Defense.—Such a defendant, sued as a wrong- 
doer, who seeks to substitute the State in his place, 
or to justify by the authority of the State, or 
to defend on the ground that the State has 
adopted his act and exonerated him, cannot 
rest on the bare assertion of his defense, but is 
bound to establish it; and, as the State is a politi- 
eal corporate body, which can act only through 
agents, and command only by laws, in order to 
complete his defense, he must produce a valid law 
of the State, which constitutes his commission as 
its agent, and a warrant for his act. Jbid. 





- 
be 


8. 





. Obligation of Contract — Doctrine that 
Law Impairing State’s Contract is no Law.— 
The Act of the General Assembly of Virginia of 
January 26th, 1882, “to provide for the more effi- 
cient collection of the revenue to support govern- 
ment, maintain the public schools, and to pay in- 
terest on the public debt,” requiring tax collectors 
to receive in discharge of the taxes, license taxes, 
and other dues, gold, silver, United States treasury 
notes, national bank currency, and nothing else, 
and thereby forbidding the receipt of coupons is- 
sued under the act of March 30th, 1871, in payment 
therefor, although it is a legislative act of the gov- 
ernment of Virginia, is nota law of the State of 
Virginia, because it impairs the obligation of its 
contract, and is annulled by the Constitution of 
the United States. Ibid. 





9. . Doctrine that Tax Collector Enforcing 
such Pretended Law is not an Officer.—The State 
has passed no such law, for it cannot; and what it 
cannot do, in contemplation of law, it has not done. 
The Constitution of the United States, and its own 
contract, both irrepealable by any act on its part, 
are the law of Virginia, and that law made it the 
duty of the defendant to receive the coupons ten- 
dered in payment of taxes, and declared every 
step to enforce the tax thereafter taken to be with- 
out warrant of law, and therefore a wrong. This 
strips the defendant of his official character, and 
convicts him of a personal violation of the plaint- 
iff’s rights, for which he must personally answer. 
Ibid. 


10. . No Objection that the Statute is not 
Void on its Face, and Why.—It is no objection to 
the remedy in such cases, that the statute, the ap- 
plication of which in the particular case is sought 
to be prevented, is not void on its face, but is 
complained of only because its operation in the 
particular instance works a violation of a constitu- 
tional right; for the cases are numerous where the 
tax laws of a State, which in their general and 
proper application are perfectly valid, have been 
held to become void in particular cases, either as 
unconstitutional regulations of commerce, or as 
violations of contracts prohibited by the Constitu- 
tion, or because in some other way they operate to 
deprive the party complaining of a right secured 
to him by the Constitution of the United States. 





11. Detinue—Nature of this Action.—In cases 
of detinue the action is purely defensive on th 
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part of the plaintiff. Its object is merely to resist 
an attempted wrong and to restore the status in 
quo as it was when the right to be vindicated was 
invaded. It is analogous to the preventive reme- 
dy of injunction fin equity when that jurisdiction 
is invoked, of which frequent examples occur in 
cases to prevent the illegal taxation of national 
banks by State authorities. Ibid. 





12. Taxation—Action to. Recover Taxes Iile- 
gally Paid, when not an Adequate Remedy.—The 
suit authorized by the act of the General Assembly 
of Virginia of January 26th, 1882, against the col- 
lector of taxes, refusing to accept a tender of cou- 
pons, to recover back the amount paid under pro- 
test, is no remedy at all for the breach of the con- 
tract, which required him to receive the coupons 
in payment. The tax-payer and coupon-holder 
has a right to say he will not pay the amount a sec- 
ond time, and, insisting upon his tender as equiva- 
lent to payment, to resist the further exaction, and 
treat as a wrong-doer the officer who seizes his 
property to enforce it. Ibid. 


13. Continued.—Neither can it be considered 
an adequate remedy, in view of the supposed ne- 
cessity for summary proceedings in matters of 
revenue, and the convenience of the State, which 
requires that the prompt collection of taxes should 
not be hindered or embarrassed; for the revenue 
system must yield to the contract which the State 
has lawfully made, and the obligation of which, by 
the Constitution, it is forbidden to impair. Ibid. 








14. Right to Pay in Coupons not a Mere 
Right of Set-off.—The right to pay in coupons 
cannot be treated as a mere right of set-off, which 
is part of the remedy merely, when given by the 
general law, and therefore subject to modification 
or repeal, because the law which gave itis also a 
contract, and therefore cannot be changed with- 
out mutual consent. IJbid. 


bb. Obligation of Contracts—Certain Stat- 
utes of Virginia Declared Unconstitutional and 
Void.—The acts of the General Assembly of Vir- 
ginia of January 26th. 1882, and the amendatory 
act of March 13th, 1884, are unconstitutional and 
void, because they impair the obligation of the 
contract of the State with the coupon-holder under 
the act of March 30th, 1871; and that being the 
main object of the two acts, the vice which inval- 
idates them pervades them throughout, and in all 
their provisions. It is not practicable to separate 
those parts which repeal and abolish the actions of 
trespass, and trespass on the case, and other par- 
ticular forms of action, as remedies for the tax- 
payer, who has tendered his coupons in payment 
of taxes, from the main object of the acts, which 
that prohibition was intended to effectuate; and it 
follows that the whole of these and similar statutes 
must be declared to be unconstitutional, null and 
void. It also follows, that these statutes cannot be 
regarded in the courts of the United States as laws 
of the State, to be obeyed as rules of decision in 
trials at common law, under Sec. 721 Rev. Stats., 
nor as regulating the practice of those courts, un- 
der § 721 Rev. Stats., nor as regulating the practice 
of those courts, under § 914 Rev. Stats. Ibid. 








16. Case of Antoni v. Greenhow Distin- 
guished.—The present case is not covered by the 
decision in Antoni vy. Greenhow, 107 U. S. 769, the 





points now involved being expressly reserved in 
the judgment in that case. Ibid. 


17. CRIMINAL Law— Liquor Law—Giving Away 
Liquor on Sunday.—There is no law in Missouri 
imposing a fine for giving away liquor to an adult 
on Sunday or on any other day. State v. Karl 
Brown, 8. C. Mo., May 11, 1885. 


18. County CourtT— Warrant Drawn on Special 
Fund, when a Payment.—Where a contractor who: 
has done work of a certain character for a county— 
which must be paid for out of a particular fund,. 
accepts a warrant on that fund, the acceptance of 
the warrant is payment, and when that fund is ex- 
hausted he cannot look to any otherfund. Moody 
v. Cass County, 8. C. Mo., May 11, 1885. 


19. RAILWAY NEGLIGENCE— Killing Stock—Train 
Running at Rate of Speed Prohibited by City Or- 
dinance.—1. Where a municipality having the 
power passes an ordinance fixing the rate of speed. 
beyond which locomotives and cars shall not be 
run within corporate limits, a violation of such 
ordinance is negligence per se; and when the evi- 
dence shows further that an injury occurs which 
is caused by the prohibited rate of speed, the com- 
pany is liable; but unless it appears that the injury 
was caused by the prohibited rate of speed there is 
no liability. 2. The company under such circum- 
stances is liable notwithstanding the animal in- 
jured was running at large in violation of a city 
ordinance, if the owner had had it inclosed in a 
proper manner, and it escaped in spite of his pre- 
cautions and without his knowledge. Bovwan v. 
Chicago & Alton R. Co.,8.C. Mo., May 11. 1885. 


20. Common Carriers of Passengers—Liabil- 
ity where One Company Hauls the Trains of 
Another Company over the Road of the Former. 
—It appeared that by a contract between the St. 
Louis and San Francisco R. Co. and the Missouri 
Pacific R. Co., the passenger trains of the former 
were hauled over the track of the latter between 
St. Louis and Pacific by engines of the latter; that 
tickets of the Missouri Pacific to intermediate sta- 
tions were recognized by the former’s conductors; 
that the trains of the former were under the con- 
trol and management of the latter company, and 
subject to its rules and regulations. Under such 
circumstances, where a passenger holding a Mis- 
souri Pacific ticket to an intermediate station, rode 
in a St. Louis & San Francisco train, but in the act 
of alighting at the station, fell and was so injured 
that he subsequently died, in consequence of the 
sudden starting of the train, and of the fact that 
the platform was not lighted, it was held that the 
St. Louis and San Francisco company was not lia- 
ble to his widow for damages under the Missouri 
Statute. Smith v. St. Louis & San Francisco R. 
Co., S. C. Mo., May 11, 1885; [affirming s. c., 9-Mo. 
App. 598]. 





21. ScHooit— Teacher’s Discipline— Assault upon 
Pupil.—1. A teacher employed to conduct a school, 
from the very nature of his employment, has the 
right to adopt reasonable rules to prométe good 
order and discipline. 2. A rule prohibiting pro- 
fane language, quarreling, and fighting among the 
pupils, but on their way home, and before parental 
control ;is resumed is a reasonable rule. 3. A 
teacher having such a rule, and punishing an in- 
fraction of it by switching the guilty pupil, is not 
liable for anassault. Derkins v. Goss, S.C. Mo, 
May 11, 1885. 





= — 


ee | 


TT wvueveee-’' vmUTCUeTelUWTChUrPOmUOlhUlhUCP 


7 = 3 


ee d,s 


e 


~ 


ale, Me od, i 


ce 


¥ 





Vou. 20. | 


THE CENTRAL LAW JOURNAL. 419 








22. SHERIFF’s SALE—Right of Judgment Debtor to 
Know the Hour.—Where ajudgment debtor whose 
property has been levied upon, and who is trying 
to perfect his appeal, applies at the sheriff’s office 
to know the hour at which the sale will take place, 
and is told ‘12 o’clock,””? when in fact the property 
is sold at an unusual hour, 10 o’clock, and realizes 
only a small portion of its value, such sale, upon 
proper application, should be setaside. American 
Wine Company v. Scholer, S. C. Mo., May 5, 1885. 








CORRESPONDENCE. 


THE ATTACK ON MR. JUSTICE COOLEY. 


To the Editor of the Central Law Journal: 


I have just read the communication in the CENTRAL 
Law JOURNAL, of the 8th instant, written by Adelbert 
Hamilton, of Chicago, assailing the character of Mr. 
Justice Cooley. I am astonished that a lawyer who 
evidently knows so little of the facts of the case should 
undertake to asperse the character of a jurist eminent 
in two worlds for his learning and probity. If Mr. 
Hamilton has seen in the political journals of the day 
the charge that Mr. Justice Cooley had, while on the 
bench, become “‘a permanent arbitrator of the Trunk 
Line Pool,” it would have been wise and proper to 
have inquired into the truth of the charge, before com- 
municating it to a law journal, accompanied with the 
statement of his opinion. Any well-informed lawyer 
in this State could have explained to Mr. Hamilton in 
a few words the falsity of the charges he has made, as 
well as the animus which gave those charges birth. 
The facts of the case may be stated in few words. In 
1882 great dissatisfaction existed over the “differential 
rates’ established by the ‘great trunk line railways, 


_ and it was thought that some of the eastern cities were 


discriminated against in respect to rates. The com- 
panies thought that the most satisfactory way to settle 
the question was to submit the whole matter to a com- 
mission, selecting for its members three gentlemen in 
whom the country had the greatest confidence as to 
their freedom from all railroad influence. Mr. Justice 
Cooley, in his decision in “the Salem case,” holding 
that municipal corporations could not aid in the con- 
struction of railroads by subscriptions to stock or 
the issue of bonds, had dealt the companies a more 
severe blow between the eyes than they had received 
either before or since that time. He was selected as 


.one arbitrator. Senator Thurman had made such a 


record in the Senate of the United States in his fight 
against the corporations, and as the author of “the 
Thurman Act,’ compelling the Pacific roads to meet 
their obligations, that he was selected as another arbitra- 
tor. Hon. Elihu B. Washburne had made an equally 
good record, and he was selected as a third arbitrator. 
These gentlemen were expressly selected because they 
were well understood to be as free from all railroad 
influence as any three men in the United States. They 
went to New York, Philadelphia, Baltimore, St. Louis, 
and several other cities, to hear what those cities had 
to say as to the discrimination in charges made by the 
companies in favor of one city as against another. The 
question was in fact a dispute between rival cities, as 
to whether one city was not being favored in rates to 
the prejudice of the other cities. It was not a question 
which could in any way come before the courts, and 
no one thought at the time that Mr. Justice Cooley 
was committing any impropriety in acting as an ad- 
viser between these cities. And no man now, with a 





knowledge of all the facts, will condemn him therefor. 

In 1884 Mr. Justice Cooley made up his mind to re- 
tire from the bench, and announced his determination 
to do so to some of his friends. The papers got wind 
of it in some way, and announced the name of the 
gentleman who was to [be appointed in his place. He 
was to retire in October, 1884. After reaching that 
conclusion, and just before the proposed retirement, 
he agreed to act as arbitrator in two certain matters 
arising between rival railroad companies, the agree- 
ment being made at the time when he had no expecta- 
tion of again resuming his seat on the bench. He was, 
however, afterwards persuaded by his friends to 
change his determination and remain on the bench. 
He felt himself bound to arbitrate in the two instances 
named, and did so. They were matters which could not 
come before him as judge, and which did not place 
him under the slightest ebligation to either of the 
companies. The charge that he became “a permanent 
arbitrator of the Trunk Line Pool” is without any 
foundation whatever, further than that he was offered 
that position ata much higher salary than he was re- 
ceiving at the bench, and declined to accept it. 

So careful has Justice Cooley been to hold himself 
free from all obligation to railroads, that he has never 
accepted a pass from any railroad corporation in the 
country, having uniformly declined the same when 
tendered. 

No fair man at all familiar with the writings of 
Judge Cooley on railroad questions would have been 
betrayed into the charges I have felt compelled to no- 
tice. And the learned editor of the journal can find 
in the Eighth Annual Report of the Railroad Commis- 
sioners of Missouri to the Governor of their State, 
that they embodied in their report an entire article of 
Judge Cooley’s on Railroad Commissioners, which 
certainly must have been been because they thought 
it in the interests of the general public. (Report for 
1882, p. 29.) 

The reputation of Judge Cooley can safely be left to 
the judgment of the best and purest men in the pro- 
fession in the state of Michigan. Will you permit me 
in conclusion to quote the words of that great lawyer, 
Rufus Choate, in replying to a caluminous charge 
against a Massachusetts judge: ‘I have known and 
loved many, Many men; many women—of the living 
and the dead—of the purest and noblest of earth or 
skies—but I never knew one—I never heard of one— 
if conspicuous enough to attract a considerable ob- 
servation, whom the breath of calumny, or of sar- 
casm, always wholly spared. ‘Be thou as chaste as 
ice, as pure as snow, thou shalt not escape calumny.’ ”’ 

HENRY WADE ROGERS. 

Ann Arbor, May 11, 1885. 


ANOTHER LETTER. 


To the Editor of the Central Law Journal: 


The statement in this paper, twe weeks since, that 
Mr. Justice Cooley was permanent arbitrator of thé 
Trunk Line Pool, while judge, is untrue. What his 
maligner’s inferences are worth, in respect to his de- 
feat, it is not worth while to consider. The causes of 
that calamity are well understood in Michigan; butthe 
slander now published in the JOURNAL was barely 
suggested during the campaign in any form, and was 
used, where used at all, for its effect on those who 
knew no better than to believe it. 

Since Judge Cooley acted as one of the commission 
on differential rates in 1882 he has acted twice as arbi- 
trator in isolated cases, undertaking these tasks at a 
time when he expected soon to resign. His determin- 
ation to leave the bench was overcome by the urgent 
appeal of those who felt that it would seriously weaken 








420 


THE CENTRAL LAW JOURNAL. 








the court, and he then closed the arbitrations in hand 
and refused other requests. to arbitrate. When re- 
nominated he had no railroad questions before him, 
and he never had anything to do with the Trunk Line 
Pool. Indeed, he had refused to become permanent 
arbitrator at a high salary. 

There were many causes for his defeat, but no rea- 
sons. Among the most conspicuous were the irrita- 
tion of many Republicans against the Prohibitionists, 
who had also nominated him, and against the Judge 
himself, for not supporting Blaine. Another strong 
one was an unscrupulous and persistent attack upon 
him by the Evening News of Detroit. The motive of 
this attack was the aflirmance by the Supreme Court of 
a twenty thousand dollar judgment against that paper 
for a beastly libel. In two years from now it will 
again strike at the court forthe purpose of defeating 
Judge Campbell, whose long career and great distinc- 
tion have given reputation to the State. 

The attack made by the News was on the ground 
that, under Judge Cooley’s lead, the court had become 
a corporation court—and, in proof, it instanced several 
decisions by various members of the court in negli- 
gence and other cases. This was the whole scope of 
the most malignant attack made upon him in Michi- 
gan. It remained for an outsider to state distinctly an 
accusation against him which his bitterest enemies 
used but vaguely during the campaign, because there 
was nothing to it. 


Detroit, May, 1885. HenrY A. CHANEY. 





REMARKS.—We print the above letters with great 
satisfaction. We printed Mr. Hamilton’s letter, as we 
then stated, with surprise and grief; but we knew that 
the head-quarters of the so-called “Trunk Line Pool” 
were at Chicago, which was the residence of Mr. Ham- 
ilton, and we inferred that if Mr. Justice Cooley had 
become the permanent arbitrator of that “pool,” it 
was necessarily a matter of public notoriety about 
which Mr. Hamilton could not well be mistaken. The 
explanation of Prof. Rogers, above given, entirely 
clears the matter up; but it leaves it in such a light 
that the judicious friends of Mr. Justice Cooley will 
still grieve that he had accepted the employments 
above described, and ‘will attribute his recent de- 
feat, in part at least, to the public impression 
which it may have produced. Those employ- 
ments, we must presume were highly honorable em- 
ployments for a private citizen. But the difficulty 
which lies in the way of a judge accepting such 
an employment is, that it is tendered by cor- 
porations which are liable to be litigants in his court; 
and, although no actual impropriety may be involved 
in it, yet the public are liable to misunderstand it, and 
it is the duty of a judge to so to conduct himself as to 
seem pure as well as to be pure. That public confid- 
ence in the administration of justice which is necessary 


_ tothe repose of society demands nothing less. The - 


employments accepted by him in 1884, after announc- 
ing his intention to retire from-the bench, must neces- 
sarily have subjected him to unfavorable, though 
injudicious, criticism; for he was yet a judge in the 
pay of the State of Michigan. But while we say 
this, it is entirely clear that he has not been guilty 
of any actual wrong. He is to be judged by his 
life, and not by a single mistake. All men make 
mistakes, and, strange as it may seem, old men are 
as apt to make them as young men. In his ju- 
dicial decisions Mr. Justice Cooley has never, we are 
persuaded, deviated a hair’s breadth from the path of 
duty. In his public utterances he has always been 
against political usurpation and corruption. In 
his writings upon the questions of the hour, he has 





always been on the side of the popular right and 
against the corruptions and oppressions of incor- 
porated wealth and power. But his defeat in this 
election, though doubtless other causes contrib- 
uted to it, should admonish judges that the private 
employments which a man can safely engage in while 
occupying a seat on the judicial bench are few. He 
may write works on the law, as Mr. Justice Cooley 
and others have done. He may be an editor of 
a legal publication as Mr. Justice Cooley is of the 
American Law Register. He may be a lecturer or 
professor in a law school, as Mr. Justice Cooley is 
in the law school of the {University of Michigan. He 
may do any or all of these things, if he can find time 
to do them without slighting his public duties. Nor 
is it expected that he will wholly neglect his merely 
private affiairs, whatever they may be. But beyond 
this he cannot safely go. Especially he cannot, in 
view of the present sensitiveness of public opinion, 
accept employments of any kind, even as an arbitrator, 
from great corporations which may be litigants in the 
court of which he is a judge.—ED. 
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MYER’s FEDERAL DECISIONS.—Cases Argued and 
Determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by William 
G. Myer. Vol. VII. Constitution and Laws—Con- 
ga St. Louis, The Gilbert Book Company, 


The seventh volume of this important work is, for 
the most part, devoted to the title ‘Constitution and 
Laws,” which is continued from volume VI. It takes 
up the subject at subdivision IX, ‘‘Miscellaneous Mat- 
ters under the Recent}Amendments,” and follows with 
subdivisions as follows: X.Impairing the Obligation 
of Contracts. XI. The Judiciary. XII. State Consti- 
tutions. XIII. Statutes and State Laws. XIV. Com- 
mon Law. XV. Foreign Laws. XVI. Ordinance of 
1787. XVII. Law of Nations. The remaining portion 
of the volume is devoted to the title, “Consuls and 
Ministers.” The title “Constitution and Laws” pre- 
sents a complete grouping of the subject by articles, 
sections and smaller subdivisions, as in digest; and by 
reference to the table of contents, the searcher can at 
once turn to the page where any particular subject 
upon which he wishes to consult the decisions is found. 
Suppose, for instance, he wishes to get a grouping of 
all the federal decisions on the subject of Exemptions 
from Taxation, those of the Supreme Court of the 
United States being given in full; the table of contents 
indicates to him that he will find them on page 462 and 
the succeeding one hundred pages. The matter which 
is grouped in this small compass is, in its original 
form, scattered through many volumes. With this 
volume before him, the practitioner making a brief, or 
the judge writing an opinion, may find every decision 
which he desires to examine, without looking at a di- 
gest or taking down another volume. It is thus seen 
that the work is of the very greatest convenience to the 
profession. We regard it as one of the most import- 
ant works which has recently been undertaken by any 
publishing house. 








